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Dispos d ang... Tranſpps'd in ſuch Alphabetical 
Order, that?rhe' CAS £5 may be eaſily found, as 
well by the Names of the Defendants, as * the 


TOs. 
iC T 0 N V. / Sa- 
| rum, & af” Y.2. 786 
Adams v. Hatcher 
* 79 . .. 64S 
Adams v. Plumer 257 
Aldworth v. Hutchinſon 115 
Allen v. By ly 2 ad 
Allen v. Harris V 2. 55 
Allen v. Stephenſon 36 
Alwayes v. Broome V2. $525 
Anderſc v. Walker 7.2. 437 
Andrex & br & al v. Robſert 
21 
Ange v. Patterſon | 131 
Appleby v. Ble wet 260 
Aſtill v. Clarke #. 2. 514 
Atkinſon v. Hunter V2. $69 
Atkinſon v. Woo V. 2. 471 
Auſtin v. White HF, 416 


B 


Acon v. Beresford V. 2. 554 
Baker w. Campion V. 2. 45z 


Baker v. Duncalf 


68 


Bald win v. Cole bach, Cy al V. 2. 


Bald win v. Noaks & al V. 2. 
Ball v. Richards ; 
Barbon v. Raymond 


Barfoot v. Palmsr V. 2. 
Barnaby v. Nandike 

Baron v Berkley 3 
Barry v. Glover V. 2. 


Barſtow v. Yeoman 


Baſton or Barton v. Royſton 
Bartelot v. Burton 
Bates v. Bates 
Bathurſt v. Humfry. 


437 
549 
169 
364 


576 
72 
251 


680 


101 


241 


1 
277 


297 


Batt v. Maſſam &- Watkinſon . 


A 2 


435 


Baxter 


*: 2/70 * 
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Baxter v. Peach 2. 534 
Bayley v. Allen . OS 
Bayntine v. Sharp 36 

Beale & Ux' v. Simpſon 240 

Bechenowe v. Sharp J 2. 523 

Bedford Mayor v. Fox. 209 
Bell v. Bolton 158 

Bell v. Hool * . 511 

Bell v. Ridley, & al. 76 

Belaſyſe v. Burbridge, & al' 74 

Belaſyſe v. Heſter. Y. 2. 672 

Benefice v. Bence & al 184 

Benn v Meriton F x. - 4360 

Bennington v. Taylor J. 2. 642 

Bence v. Benefice | 184 
Benchkin v. Ewers "Ba 

Benfley v. Strike 193 
Benſon v. Muſgrave 30 

Beresford v. Bacon , $54 

Berkley v. Baron ; 251 

Bickham v. Lovelace 149 
Billing v. Tonkin F 2 $00 
Bird v. Dickenſon N. 647 
Blacket dtL„ 263 

Blackwell v. Gubbs Y.2. 533 
Blewet & al v. Appleby 260 
Blockley v. Slater | 46 
Bocking v. Mellor „ 

Bolton Bell 158 

Bolton Dax v. Clarke 221 

Bolton v. Hill! . 2. 478 
Booty v. Durrant V 2. 445 

Boſwall v. Rawſtorne 197 
Boſworth w. Ward FP. 2. 620 

Boughton v. Smith, & a 156 
Bourn v. Hunt, & a 301 
Bowkley v. Williams & Corbet 
JV 

Bowler v. Spathurſt 14 

Bradley v. Glynne 10 

Bradley v. Gill | 29 

Brailsford v. Parſons 112 

Bray v. Sandys | 333 

Brereton & Ux' v. Moyſe 104 

Briggs w. Mond 230 

Briggs v. Morton P. 2. 439 

Brigham v. Payne J. 2. 553 

Brinly v. Burgh 239 


Chancey v. Whitgrave 67 
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Brittin v. Vaux 127 
Brome v. Alwayes . 2. 525 
Brome v. Holford 33? 
Bromwich v. Lloyd V. 2. 667 
Broughton v. Langley 3 
Brown v. Acton V. 2. 706 


Campion v. Baker 


Cant. Archip.v. Brown 363 
Cantreli v. Haſſard ” 
Carlingford u Corbett Y. 2; 530 
Carey v. Manne e 


Chapman v. Greſham 


Browne v. Archbp. Canterbury 363 
Brown v. Walker 139 
Brownlow v. Hewley, 129 
Brunetti v. Lewin 371 
Bull v. Buſzard V. 2. 414 
Burton v. Cookerman V. 2 442 
Burton Sharp V. 2. 441 
Burton v. Bartelot 11 | 
Burnet v. Marſhal 8 8 
Burbridge w. Clayton 142 
Burbridge v. Bellaſyſe 74 © 
Burgh v. Brinly 239 
Buſzard v. Bull V. 2. 414 
Butter v. Stanhope _ 83 
Butterfield v. Marſhall 232 
Buxton v. Nolſon 242 
Ade v. Hillary, & al J. 2. 

3 | «£111 509 2 
Cambridge Meyor v. Herring 141 7 
Cambridge Univerſ. v. Petre & 
Woodro cfte . 7.2. 451 
Camfield v. Warren 243 


V 2. 462 


Caſe v Young. + 12 
Carlin v. Miner J. 2. 596 
Chaloner v. Davis 211 


Chapman w. Gardner V. 2. 581 


Charleton v. Scott V. 2. 685 
Chatfield v. Gatland 207 
Chaytor v. Sayer 267 
Cheeeſe v. Onyons 196 
Chetham z. Sleig 338 
Chetwyn v. Selman V. 2. 617 
Chevall v. Elliot 201 
3 n eee enck 


2 Colebach & a v. Baldwin V. 2 


5 Coventry Epiſc. v. Smallwood 1 


A TABLE of the Names of the Caſes. 
Cudworth v. Elwick 
Cundall v. Hodgſon V. 2. 586 


& Clench v. Cudmore V. 2. 484 
Ciceſt. Epiſc. v. Regem V. 2. 450 
Clarke v. Pierce 27 
Clarke v. Duke de Bolton 221 
Clarke v. Smith 313 
Clarke v. Iſted 370 
Clarke v. Dom Regin V. 2. 447 
Clarke v. Aſtill V. 2, 514 
Clarke v. Johnſon V. 2. 568. 
Clarke v. Lockey V. 2. 506 
Clarke v. Scroggs V. 2. 639 
Clark ſon v. Wetharald V. 2. 539 
Claxton v. Swift 362 
Clayton v. Burbridge 142 
Clayton v. Sayer 267 
Clealand v. Rooke 1 
Clemence v. Linch, & a 215 
Coates v. Daile V. 2. 637 
Cocket v. Robſert "08 
= Cockſon v. Ogle - 294 
= Coldwell v. Moſeley 16 
Cole v. Sparkes „ 
Cooles v. Morris 86 


2 Collington V. Horton 140. 
Coninsby v. Rodd 80 
Conſtable v. Wilſon 199 

Coke v. Gery 88 


Cookerman v. Burton V. 2. 442 
Cooper v. Hirſt 

Copland v. Hewet 
Corbett v. Dom Carlingtord v. 2. 


I 539 
2 Corbet v. Bowkley V. 2. 635 
Corbett v. Robinſon 246 
Covel v. Deval V,. 2. 700 


Cowper v. Towers 


1 37 
Crane V. Epiſc. Norwich, & 21 


4 2. 453 
Crriſſop v. Blacket 2 
Crocker v. Tonkin V. 2. 500 
Crompton v. Preynce 238 
Crotch v. Crotch 173 
Crowther v. Oldfield 49 
Cruwes v. Kimp V. 2. 69 

Cudmore v. C Clench V. 2. 484 


Davis v. Chaloner 


200 


Edwin, & al v. N 


178 


e v. Draycote 17 
D. 

\ Ale v. Phillipſon V. 2. 575 
Daile v, Coates V. 2. 637 

Dams v. Gins V. a. 
Danby v. Hodgſon V. 2. 682 
Darby v. Piltarf 163 
Darford v. Searle V. 2. 603 


Davenport v. Thompſon V. 2. 442 
Davis v. Vale V. 2. als 
211 
Dawſon v. Hutchinſon V. 2. 557 
Dawſon v. Stanhope V. 2. 599 


Dean v. Randle V. 2, 
Death v. Dennis 5 164 
Death v. Serwonters 365 
Dennis v. Death 164 


Dennis v. Rowls, & al. V. 2: "> 


Denton v. Evans 


231 
Deval v. Covel V. 2. 700 
Dickenſon v. Bird V. 2. 647 


Dighton, & 4 v. Whiting, & al' 23 
80 


Dilliſton v. King 300 
Dimock v. Wetherall 
Dixon v. James V.. 


Dodwell, & al' v. Lawrence 285 


Dottin v. Dowrich 268 
37 Dowrichv. Dottin ibid. 
Draycote v. Curzon 17 
Dubordieu v. Crane V. 2. 453 
Duke v. Petre: V. 2. 468 
Duncalf v. Baker 68 
Duppa, & 4 v. Stephens 133 
Durrant v. Booty V. 2. 445 
Dutton v. Tayler V. 2. 627 
Dyon v. Rowell V. 2. 411 
8 3 1 
Aſtecourt v. Weekes 317 


Edgecombe v. Ford V. 2. 648 


Fr; 
Egerton v. Sheafe V. 2. 469 
Elkin v. Lee 202 
Elliot v. Chevall 201 
A 3 Elwes 


wy > 1 n . 
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Elwes v. Vaughan 137 
Elwick v. Cudworth 178 
Evans v. Shovel 16 
Evans v. Denton 231 
Every v. Gargrave 99 
Ewers v Benchkin 82 


Exon' Epiſc. v. Freake, & al” 375 


Exon' Epiſc. v. Hele V. 2. 451 
F. 

Airley v. Roch 368 

Fawcet v. Moore. 7 2. 438 


Ferrers v. Williams F. 2. 657 


Field v Girle 185 
Fiſher v. Fletcher rz. $83 
Fletcher v Fiſher V. 1. ibid. 
Ford v. Edgecombe & Lidſton 

* 2 648 


Poſter v. Winnard V. 2. 490 


_ Fawkes v. Joyce, & al J. 2. 472 
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Guile v. Field 183 
Glover v. Barr F. 2. 680 
Glover v. Kendal : 369 
Glynne v. Bradley 10 
Golling v. Poplewel . 2. 567 
Grammer v. Watſon 31 
Gray v. Hart „ 1, 0176 
Green v. Kirby „„ 
Green v. Knight 109 
Greſham v Chapman. F2 
Grey v. Thorowgood 367 
Gubbs v. Blackwell J. 2. 533 


Gwinne v. Poo}; Jones & Minors 
„ 


: H. 
1 Alſtead v. Keck V. 2. 630 


1 Hammond v. Jones 48 
Hampſon v. Hare Y. 2. 540 


Hardall v. Smith & Walkerlx 


Fowler v. Holmes FP. 2. 382 . V. 2. 
Fox v. Mayor of Bedford 2090 Hare v. Hampſon V2. 540 
Franklin v. Snow _ 126 Fart v. Gray V. 2. 616 
Freake, & a[ v. Exon” Epiſc. 375 Hargrave v. Ward F.2. 614 
Freeby v. Walker 7.2. 590 Harris v. Allen V. 2. 650 
French v. Sharpe . 2. 542 Haſſard v. Cantrell 38 
Fullwood v. Maſon 168 Haſlard v. Rowley . 2. 6:6 
| _ Hatcher v. Adams F. 2. 618 
G. Haugh v. Roe . 373 
3 HFHayne v. Hilborne J n 695 
Ardner v. Peyton & Chap- Hayward v Kinſey 1 
man F. 2. 581 Hele v. Epiſc. Exon V 2. 451 
Gar grave u. Every 99 Herring v. Mayor of Cambridge 
Garlick w. Pell Z. 2. 628 f 4 
Garrod v. Ladd 5 248 Hesket v. Freake, & a 375 
Garſide v. Simpſon J 2. 703 Heſter v. Bellaſyſe V. 2. 672 
Gat land & U v. Chatfield 207 Hewet v. Copland RI 
Gay v. Welch 64 Hewer v. Reynolds | 45 
Gay v. Pepper F. 2. 538 Hewley v. Brownlow 129 
Gawen v. Surby 3 Hiccoks v. Treene 236 
Geang v. Swaine 165 Hicks v. Witchel V. 2. 433 
Gee v. Wilden V. 2. 556 Hilborne v. Hayne V. 2. 695 
Gery v. Coke , v 
Gibfon v. Regem V. 2. 448 Hill v. Bolton, & al V. 2. 473 
Gifford v. Young 106 Hillary v. Cade V. 2. 589 
Gill v. Bradtey 29. Hirſt v. Cooper „ 
Eins v. Dams F. 2. 483. Hobart v. Knipe 
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9 Hutchinſon v. Jackſon & Daw- 


2 2 a 83 ren” 
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Hunt v. Bourne, & al” 
Huntington Counteſs v. Nares 12 
5 183 v Saunders 


Iriſh v. Keating 
Iſtead. v. Clarke. 
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Hodges v. Nicholas 


357 
Hodges v. Walrers V.2. 686 
Hodgſon v. Cundall V. 2. 586 
Hodgſon v. Danby V. 2. 582 
Holford v. Brome 335 
Holmes v. Walker V 2. 590 


Holmes v. Fowler V. 2. 382 
Hoole v Bell, & a V. 2. 


511 


Horton v. Kegg & Collington 

DS 
Houblon v Milaer V. 2. 438 
Hulſe v. Pearſon Vi 
Humfry v. Bathurſt 291 


Hungerford v. Dom' Regem V 2. 


5 426 
Funlock v. Petre V. 2. 416 
Hunter v. Atkinſon V. 2. 569 


301 


. 


513 
Huſtler v. Raines 2. 


Hucchinſon V. Ald orch'; 115 


ſon „ 


FT: 


ITE 


Irre Hutchinfon V 2. 557 


James v. Earl of Plymouth 272 


Cle . Stanton 41 
James v. Osbuſton V. 2. 578 
James v. Dixon „„ 

| 1 Idle v Redman V. 2. 535 
1 ohnſon v. Clerke V. 2. 568 


Johnſon v Lee 


5 2» 
Lamb v. Lawſon 102 
Lambard v. Kingsford 207 
Lambert v. Lane 112 
Lamplugh v. Shiers 124 
Lane v. Lambert 112 
Langdon v. Wallis 22F-- 
Langley v. Broughton, 329 
Laughton v. Ward 43 
Lawrence v. Dod well, & al' 285 
„ Lamb: + 198 
| Leathat v. Wilſon V. 2. 415 
Johnſon & De v. Mapletoft 79 Lee v Johnſon 115 
Johnſon v. Patrick V. 2. 384 Lee v. Elkin „ 
| v. Wrightſon V. 2. 443 Leigh v. Leigh V. 2. 6 
n ». Wyaid. V. 2. 563 Leigh v. Regin 447 
Johnſon v. Voung JJ s Frm V7 vi 
Joice v. Fowkes V. 2. 471 Letten v. Winne 245 
Jones v. Hammond 48 Lewin v. Brunetti 2 ; 
Jones v. Read | 66 Lidſtonv. Ford V. 2. 646 
Lincoln' Epiſc. v. Regin 447 
Little v. Plant 11 
Lloyd v. Bromwich V. 2. 687 
Lockey v; Clarke V. 2. 606 
: Lovelace 


587 & 
592 


K. 
“Eating v. Iriſh 227 
Keck v. Halſtead V. 2. 630 
Keep, & al' v. Horton 140 
Kendal v. Glover 359 
 Kilborne v. Vallence V. 2. 565 
Kimp v. Cruwes V. 2. 659 
King v. Dilliſton 300 
Kinsford v. Lambard 207 
Kinſey v Hayward _ 97 
Kirby v Green V. 2. 460 
Kerby v. Wichelowe V. 2. 632 
Kirby v. Wilkes V. 2. 643 a 


Knight v (Green 


189 
Kaighe, Ge v. Ciuit a Wells. 


188 

Knipe v. Hobart 229 
Add v. Garrard 248 
Ladd v. Norton 294. 


Lakenheatli Inhabitants v. Mala- 


bar 


Mitchel v. Percival 


Naylor v. Trippet 
Nelſon v. Buxton 


I 
Lowder v. Rodoway V. 2. 2 
Lowen v. Rudd 235 
Lucke v. Lucke 110 
Lynch vᷣ. Clemence 215 


M. 


Ma Maulton V2. 441 
Major v. Peck, & Ux' 119 


| Malabar v. Inhabitdiiis de Laken- 


heath 54 
Mandal v. Studholme, & Us" x63 
Manne v. Cary 


Mapletoft v. Johnſon x + 
Markes v. Marryott 191 
Marryott v. Markes ibid. 
Marſhal v. Burnet 8 
Marſhall v Butterfield 232 
Maſon v. Full wood 168 
Maſon v. Slipper 47 
Maſſam v. Warkinſon V. 2. 3 
Maulton v. Machin V. 2. 441 
Meller v. Bocking V. 2. 567 
Meriton v. Benn V. 2. 560 
Metham v. Sleigh 306 
Middleton v. Parkes 146 
Milaer v. Houblon V. 2. 438 
Milner v. Catlin V. 2. 595 
Minors v. Gwinne V. 2. 387 


Mitchel v. Pope 


135 
71 


Mond v. Briggs 250 
Moore v. Fawcet V. 2. 438 
Morrice v. Prideaux "US 
Morris v. Coles = 
Morton v. Briggs V. 2. 439 
Moſeley v. Coldwell — 
Moyſe v. Brereton, & Ux 104 
Mufgrave v. . Benſon 30 


N Mate: 8 „ 
2 Nares v. Counteſs de Hun- 


tington 12 


Nevill v. Peckham v. 2. 455 


oh. 
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1 | Lovelace v Bickham 


Nichols v. Tymms 
Nicholas v. Hodges 
Nicholſon v. Smith 
Noaks v. 


172 
357 

50 
ald win & al' V. 2. 549 


Parkes v. Middleton 146 


Parſons v. 'railsford 112 
Patrick v. Johnſon V. 2. 384 
Patterſon v. Ange 308 
Payne v. Brigham V. 2. 553 
Peach v. Baxter V. 3. $34 
Peach v. Weekes V. 2. 506 
Pearſon v. Stanbope V. 2. 599 
Pearſon v. Hulſe „„ 


North v. Winskell V. 2. 421 
Norton v. Ladd 294 
Norwich Epiſc. v. Crane, & 41 
V. 2. 453 
Nurſey v. Snowling V. 2. 445 
O. 
3 v. Cockſon 204 
Ogle v. Swinburn 86 
Oldfield v. Crowther 49 
Onyons v. Cheeſe 195 
Osbuſton v. James V. 2. 578 
Osborne v. Poole V. 2. 441 
Osborne v Sture V. 2. $50 
Oſmer v. Sheaf V. 2. 499 
— 
Almer v. Barfoot V. 2. 576 
Papworth v. Stacy 10 


72 
3 
* 
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3 
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— 
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Peck, & Usx' v. Major I 
Peckham v Nevill V. 2. 609 © 
Pell v. Garlick V.2. 628 
Pepper v. Gay V. 2. 538 
Percival v. Mitchel 71 
Perry v. Selman V. 2. 617 
Petre v. Hunlock V. 2. 416 


Petre v Univerſity de Cambridge F 


& Woodroffe V. 2. 451 
Petree v. Duke V. 2. 468 
Peyton v. Gardner V. 2. 581 
Phillipſon v. Dale V. 2. 578 
Pierce v. Clarke 27 
Pierpoint v. Slaughter. Pil ; 
112 


Piltarf v. Darby 163 
Pitts, & al' v. Watts, & al' 152 
Plant v Little, & U 11 
Pleaſaunce v. Story 60 
Plumer, & 4 v. Adams 257 
Plymouth Earl v. James 292 
Poole v. Gwinne V 2. 387 
Poole v. Osborne V. 2. 441 
Foppe v. Mitchel. ©: 135 
Pope v Randle V. 2. 631 
Pope v. St. Leger 174 
Poplewell v Golling V. 2. 567 
=> Powis v. Williams V 2 683 
Poynton v. Wilſon V. 2. 636 
P rideaux v. Morrice 33 
Prynce v. Crompton 238 
Pulleyn v. Pyke 122 
Pultney v. Shalmer V. 2. 670 
Pyke v. Pulleyn + uk 
> Pymv Leight V. 2. 558- 
D Andle v. Dean & Pope V. 2. 
5 1 631 
0 Rainbow v. Worrall V. 2 479 
+6 Raines v. Huſtler V 2. 587 & 592 
I2 Rawſtorne v hoſwall 197 
84 Raymond v. Barbon 364 
31 Read v. Jones | 66 
53 Redman v Idle, & a? V. 2. 535 
34 Reed, & a v. Whalley 321 
o Reeve v. Crane V. 2. 453 
99 Keceves v. Sheppard e 
ol 2 , Regin V. Epiſc. Linc' & al'V.2. 44 
19 Remington v. Taylor 84 
509 Rex v. Epiſc. Ciceſtr & al V 2.450 
628 Rex v Gibſon V. 2. 448 
538 Rex v Hungerford V. 2. 426 
71 Reynolds v Hewet 45 
617 Richards v. Ball 169 
416 Richardſon v. Sedgwick 89 
idge Ridley, G v. bell 76 
451 Robinſon v Cor bett 246 
463 Robſert v. Andrews, & al 21 
531 Roch v. Fairley 368 
575 KRodd v. Coninsby 80 
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1 Rodoway v Lowder V.2. 579. 
4 Roe v. Haugh 5 


373 


Savery v. Smith V. 2. 
Sayer v. Chaytor 
Sayle v. Stable V.. 
Scarpe v. Young V. 2. 
Scott v. Charleton V. 2. 
Scroggs v. Cleike V 2. 


Shingleton v. Smith V. 2. 


Rooke v. Clealand 185 
Roflell v. Roſſell 148 


Routh v. Weddel V. 2. 709! 
Rowell v. Dyon & Walmſley 


bo 2. 411 
Rowland v. Vaughan V. 2. 419 


Rowley v. Haflard V. 2. 626 

Rowls v. Dennis V. 2. 381 

Royſton v Baſton 241 

Rudd v. Lowen 235 

Ruſſeil v. Williams 105 
Affin & U v Shaftoe 96 

_J Sandys v. Bray 333 


darton v. Butterfield V. 2. 


Sarum Epiſc. v. Acton V. 2. 706. 
Savile v. Walford | Rn 


Savil v. Wallis 19 & V. 2. 649 


Saunders v. Huſſey V. 2. 
Saunders v. Strong 


Seaman » Watkins V. 2. 
Searle v. Darford V. 2. 
Sedgwick v. Richardſon 


69 
Selman v- Perry & Chetwyn V.2. 


74 G17 
Serwonters v. Death 358 
Shaftoe v. Saffin, & US 95 
Shalmer v. Pultney V. 2. 675 
Sharpe v. burton V. 2. 441 
Sharpe v. Bayntine 5 
Sharpe v. Bechenowe V. 2. 523 
Sharpe v. French V 2. 542 
Sheafe v. Egerton V. 2. 459 
Sheafe v. Olmer V. 2. 499 
Shepley v. Redman V. 2. 535 
Sheppard v. Reeves 114 


Sherwin v. Acton V. 2. 7 


Shires v. Lamplugh — 3 
Shovel v. Evans 
Simpſon v. Garſide V. 2. 753 


Simpiva 


a 17 


Simpſon v. Beal, & Us' 


4 TAI. 


4 240 
| Simpſon v. Telwright V. 2. 15 
| Slatford v. Thurſtan 299 
Slaughter v Pierpont 160 
Slater v. Blocklcy 46 
Sleigh v. Chetham 338 
Sleigh v. Metham 306 
Slipper v. Maſon 47 


Smallwood, & al v. Epiſc de 
ventry I 


Smith v. Nicholſon 50 
Smith, & al” v. Boughton 156 
Smith v. Hilton 180 
Smith v. Claike _ 313 
Smith v. Savery 5D, 1. 465 


Smith v. Shingleton V. 62 


T* 


621 


ch * 


Thorowgood v Grey 367 
Thorpe v. Thorpe 88 
Thurſtan v. Slatford 377 
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Tayler v. Dutton V. 2. 


Templeman v. Clemence 


215 
Terry v. Wade 


144 


Thompſon v. Davenport V. 2. $42 . 


Tonkin v. Crocker, al V 2. 500 


Tonſtall, & U v Williamſon 145 


Towers v. Cow per 37 
Tieene v. Hiccocks 26 
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White v Auſtin V. 2. 415 
Wilden v. Gee V. 2. 358 
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Smalwood & a? werſus the Biſhop of 
Coventry & a, FEY 


Entred Eaſter 31 Eliz. Rot. 349. C. B. 


N a Quare Impedit brought hy Executors to 
preſent to an Archdeaconry, they declare, that 
the Biſhop's Predeceſſor was ſeiſed in groſs, 

and collated one Luke Gilpin, and after died 

2 ſo ſeiſed. That the Defendant was elected Biſhop, 

and granted the Advowſon to John Becon for 21 

Tears, who aſſigned the ſame to the Plantiffs Teſta- 

tor. That Gilpin the Incumbent died in the Life of 

_ the Teftator, whereby the Archdeaconry became (and 
ſtill is) vacant, ö | 5 # 

! The Defendants pray Oyer of the Writ, and then 

2 plead in Abatement, That there is no Writ of Quare 

Impedit in the Regiſter for an Executor for a Di- 

2 ſturbance given the Teſtator in preſenting to any 

® Eccleſiaſtical Dignity, That the Writ ſuppoſeth the 

2 Archdeaconry vacant, ſo that the Plantiffs might 


v 


Quare Impe· 
45 U Execu- 
tors to pre- 
ſent to an 
Archdeacon- 


ry. 
pol. 2. 


Oyer of the 
it. 
. 


bave had 4 Quare Impedit for a Diſturbance given 


ibem after the Teſtator's Death. That the Writ con- 
tains two Diſturbances, one to the Teſtator, and the 
other to the Executors : And alſo that the Writ ſup- 
poſethᷣ that the Diſturbance given the Teſtator in his 


Life, was to the Delay of the Execution of bis Will, 


vhich could by no means be. Demurrer and Join- 
der in Demurrer. Eto ee 
3 m_ = HP This 


—— 


2 


v. Cro. El. 141, 


377 


fo. 4. 


1 Salk, 219. 
pl. 5. 


Abatement. 
This Caſe is reported in Savil, 94. where 
it is ſaid that one Diſturbance was alledged 


in the Writ to be in the Life of the 


Teſtator, and another in the Time of the 
Executors; but it appears by the Record 


that there is only a Diſturbance mentioned 


in the Life of the Teſtator. I have ſeen the 


Record of this Caſe, and there is no Judg- 
ment entred on the Roll; but there is ano- 
ther Action brought for the ſame Archdea- 


conry, which is entred Paſch. 32 Elix. Rot, 


2165. And that Caſe is alſo reported in Sa- 
vil, 118. es 5 


And now will take Occaſion in this firſt 


place to ſnew, that for avoiding of an imperti- 
nent Prolixity, no common general Demur- 


rers ſhall be inſerted in this Book; among 


which I reckon all ſuch Demurrers in which 


Cauſes are ſhewn as followeth, viz. Quod pla- 
citum eſt repugnans, duplex, incertꝰ & caret forma, 
or to that Effect, which (as is ſaid in a Report 


that I have) the Chief Juſtice Hale call'd 
a Mouſetrap of the Law, and would not allow 
it as a ſpecial Demurrer. And the Statute 
of Demurrers 27 Eliz. cap. 5. requires, that 
the Cauſe of Demurrer ſhould be ſpecially 
and particularly mentioned, agreeable in 


ſome meaſure to the Practice before that Sta- 
tute, which was to debate the Matter of che 
Demurrer at the Bar, and ſometimes at the 


Bench, before the Demurrer was entred ; 
and in Moon and Andrews Caſe, Hob. 133. it 
is ſaid by the Court, That that Statute ought 
to be ſtretcht and not ſhrunk. And in Heard 
and Baskervile's Caſe, in the ſame Book, it 
is alſo ſaid by the Court, That that Statute _ 
requires that the Matter of Form ſhould be 
diſcover'd, and not uſed as a ſecret Snare to 


entrap; 


Wo 


i 


| Apen pleads Outlawry in Abatement, and 
pro 


Abatement, 3 


; Perap; and that ſuch Diſcovery ought not to 


be confuſed and obſcure, but ſpecial ; and 


therefore tis not ſufficient to Tay, that it 


wants Form, but it ought to expreſs the 
Point and ſpecialty of Form, and to do this 


is for the Honour of the Law. 


i. & 
. — 


Gawen ver ſus Surby. fo. 5. 


Trin. 35 Car. 2. Rot. 1528. 


T HE Plantiff declares for an Aſſault, Battery, \q 1p. 


and Impriſonment, at three ſeveral times, and tery, &. 

for taking his Goods, The Defendant, after ſpecial fo. 6. 
Outlawry 
pleaded after 


— 9 $ 
uces the Capias Utlagat' under Seal. Demurrer ſpecial Em- 


: end Foynder in Demurrer, and a Reſpond' ouſter parlance. 
Swardet. | 8 
It ſeems that the Cauſe of the Judg- 


yY 


ment for a Reſpond” ouſter was, becauſe fo. 7. 
g the Defence was, defend vim &. Injur 
gs c. and that it was a full Defence. 


But note, that there are multitudes of Prece- 


dents, almoſt throughout the whole Books 


of Pleadings, which are ſo, Co. Entr. 348. b. 


349. b. Raſt. 287, 333, 334, 368, 605, 663, | 


235. Aſhton 389. Co. Entr, 118, 121, 565. Vet. 
Entr. 218, 223. and Clapham and LenthaP's 


Caſe, Hardres 365. is an expreſs Authority 
| That it is not a full: Defence 3 but Stiles 273. 


to the contrary. 
B 2 _ Walford 


fo. 9. 


Debt on E B T on a Bond againſt an Adminiſtratrix, 
Bond againſt 
an Admini- 
ſtratrix. 
e 


Abatement. 
Walford werſus Savil. 


Mich, 36 Car. 2. Rot. 302. 


The Defendant perT. F. Attorn' ſuum ven, 
and prays Oyer of the Writ, and then pleads in 
Abatement, that the Writ is teſted before the Letters 


of Adminiſtration, The Plaintiff demurs ſpecially, © 


I. That the Defendant had made no Defence, 
2. That the Defendant had not ſhewn that the Per- 


ſon who granted Adminiſtration had Authority, nor 


that the Commiſſion of Adminiſtration belonged to 


him, 3. That the Defendant had not produced the 
Letters of Adminiſtration, And the Defindans Joins 5 


in the Demurrer. © 


This Plea was ad judg'd to be good. 


And as to the firſt Cauſe of Demurrer, that 
was over-rul'd by reaſon of a great Multi- ff 
tude of Precedents which are ſo, tho' there 


sure Way are many other Defences ; but the ſure way 


to make De- is to make Defence in ſuch manner, vix. Ven 


fence. 


defend Vim' & Injur', without more. 


2. For the ſecond Cauſe, as this Caſe is 
there is no need of ſhewing the Authority of 

the Grantor of the Letters of Adminiſtra- 
tion, they being granted by the Commiſſa- 

ry of the Biſhop, legitime conſtitut', as the Plea 

ſays, and then it is all one as if they had been 

granted by the Biſhop himſelf. And the 

Difference is between a peculiar Juriſdicti- 

on and the Authority of the Chancellor or 

Commiſſary of a Biſhop. It is alſo confeſt 
by the bringing of the Action againft her, I 

that ſhe is legal Adminiſtracrix, or otherwiſe > 
the Action ought to be brought againſt her 
as Executrix, Vid. 2 Mod, Rep, 65. Daws and 
5 Harriſon's 


q 


PS 


4 


2 
* 


I 
1 


10 


| Abatement. 


murrer, that in a Declaration by anAdminiſtra- 


per a temp 


tor, it is ſufficient to ſay, that Adminiſtra- 


tion was granted to him by the Official of 


ſuch a Biſhop, without ſaying loci illius Or- 
dinar 5 5 
3. And as to the third Cauſe of Demurrer, 


Harriſon's Caſe; where it is adjudged on De- 


fo. 10. 


in Raſt. Tit. Executors, in Brief, Pl. 2. there in 


an Action againſt an Executor, he pleads 
that he was made Adminiſtrator, without 


mewing the Letters of Adminiſtration, and 
Ifſue is taken on the dying Inteſtate. Laut- 


uche was of Council for the Plaintiff, 


Note, That on ſearch of the Record of this 
| Caſe, no Judgment is entred either for the 


F* 
1 
% 

* 


for the Plaintiff, becauſe that at that time he 


Fus reſpondeat niſi &c. and in that Book there 
no Rule to the contrary. 


— 
TY - 


Willielmus Robins qui per vic N. vir- 


ute brevis. prædidt capt & hic habit” in propria 


3 


— 


1 
2 
. 


- or 
3s 


BMaintiff or for the Defendant ; which may 
Fery well be, tho' Judgment was pronounc'd 


. not to have Coſts: But Jam very well aſ- 
lured that the Judgment was ſo pronounced. 
There is a Rule entred in the Court-Book 
* Mich. 36 C. 2. for Judgment quod Def. ulte- 


+ 1667. 


＋ modo ad bunc diem ſei diem & . ven A Plea in 


Abatement 
for Miſnoſ- 
mer of the 


1 * | 2rſona ſun 2 defend VIM 2 injur Et dicit quod Defendant's 
le virtute brevis predic? onerari non debet - quia Chriſtian- 
ſicit quod ipſe non eſt nec intelligi potef eſſe eadem Name. 
gr [ona verſus quem præd A. tulit 

"9-2 dicit quod ipſe nominatur & wocatur Williel- 
mus Robins & per idem nomen & cognomen ſem- 

era tempore nativit” ſuæ bucuſque nominat & wo- 

gat fuit Abſq; hoc quod ipſe nominatur vel voca- 

NB | 3 tur 


ev” ſuum præd 


— . —‚—0i⏑̃ qr. rr. 


„ 


22 — 7 — 4 
. ͤ — ws 


— 


N 
} 
j 
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Abatement. 


tur Robertus Robins ſeu per idem nomen vel cog 
men unquam cognit” ſeu vocat fuit prout per brew 
predict ipſius A ſupponitur Et hoc parat eſt weri. 


fare unde petit judicium de brevi predic? Et qu! 


ipſe de brevi illo quiet” & exonerat” ſit & a Cur 
hic ad largum dimittatur G WMW. 
This Plea ſeems to be warranted by Raſtal, 
Tit. Brief in Miſnoſmer. 1 Bro. Miſnomer 
8 Keilway 93. 1 Ed. 4. 2 & 3. 19 H. 6. 1 
Aſhton x, Ss = 


pee muſt Note, That in this Plea the Words Prædidt 
be left out, or Willielmus Robins are left out; for if they are 
it will meke jn ſuch Plea, thereby the Plea would be ill 


the Plea ill. for by thoſe Words the Defendant affirms hi; 


Name to be according to the Writ, & 
34 Hen. 6. 31. 1 Ed. 4. 3. Br. Eſtoppel 79 
and other Books are; and if it be ſo, then 


4.1, 


n * T4 
* i 4 * 4 
: 
4 
PR. 
* 
* 
— 


there are many bad Precedents. But for tha 


did. the Caſe of Boile and Scarborough, Stil. 


449- 5 rs es 
One and the And Note alſo, J have ſeen diverſe Pleas 


ns Ts wherein it is alledged, that the Defendan 
Chia: 8 eſt eadem perſona verſus quem Quer. tulit brev _ 
Names. ſuum, which is directly contrary to the Pre 


fo. 11. ſidents in Raft. and Aſhten before cited, an“ 


alſo as it ſeems ſelf.contradictory; for on 


and the ſame Perſon can't have two Chriſti 


1 * 
8 - , b 
4 8 
* „ ²˙ LA. I alt #7 % 


an, Names, as it appears by the Caſe of Clen 5 


and I ead in this Book, and the Authoritie 


in that Caſe cited. 


Muſt be in 2. That the Plea is in Propria Perſona, an- 


Propria Perſo- not by Attorney; for ſuch Plea can't b 


n, unleſs, & pleaded by Attorney, unleſs it be by ſpecia 
Warrant of Attorney. 3 H. 6. 55. Bro. Mi- 


noſmer 55. and other Books. 


Only pro- 3. That the above Plea is only proper fo: 


per when the 


Defendant the Defendant when he comes in by Proceſs 9 


comes in by bu 9 
Proceſs. 1 


7; 
An ; 9 
1 

„ 5 2 

Ln — 

© 


Vu 


We. - | ' 9 | is. of d 9 — 
= præd Rogerus quondam Vir ip 


Abatement. 


Þut when the Caſe is otherwiſe,you will have 
| Pirecion to plead by the Caſes before cited. 
4. That this Plea doth not demand Judg- 
ment of the Writ in the former Part thereof, Not formal 
ol in the Concluſion; for it is not fof- to demand 


mal to do it in the firſt Part of che Plea, un- f _ 


leſs it be for an apparent Cauſe in the Writ part, unleſs, 
it ſelf, as is held by Dyer and Browne, Mo. 36. &c. 


— 


; | ; 


T pred? W & A per J. H. Attorn' ſuum ven Abatement 
IL. & pred W. quoad præd Meſſuag duo Sta- byF 4 
Þu!” un Pomar” & un Gardin' cum pertin in C. ev in l Wrie | 
parcel” Tenement' pred” cum pertin” in Demand of Dower, 


pred” ſpecificar unde &c. dic” quod ipſe die impe- 
#rationis brevis original” prad” Marie ſcil 13 die 
Mali 28 Car. 2. ac ſemper poſtea fuit & adhuc eſt 


ſolus Tenens pred Meſſuag duorum Stabul un Po- 


mar & un Gardin cum pertinꝰ unde & c. ut de 


lib tenement” Abſq; hoc quod pred? A (the other 
Tenant) aliquid habet aut die impetrationis prædꝰ 
brevis original” aut unquam poſtea aliquid habuit in | 


= 


us M ex cujus do- 


„ , : Ec | of 17 FE 
1% Parione Cc. nec die quo ipſe pred” M deſponſavit 


els 4 


bu 


— 


3: a 
44 
1 
2 7 
44.03 
3 
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ought to 


Teſtator was 


e Ov: was, that the Promiſes being by the Declara- 


tion ſuppos'd to be made at Bradford, the Do- 
fendant hath pleaded that George Burnet her Te- 
- ſtator was alive after the Original, viz. apud O. 
The Venue præd which by the Writ is only alledg d to be 
of a tranſito- the Place of the Defendant'sAbode, and by that 
ry Thing can- means the Defendant endeavours to draw A 
dot be draon the Venue of a tranſitory thing from the Ve- 


8 Alatement. 
eandem M inde dotaſſe potuit Et de hoc pon ſe ſupe 
priam & prædict M ſimili &. e 
And the other Tenant, as to five Acres of 
fo. 12. Land (the Reſidue of the ſaid Tenements) in 


and vouches another Perſon, and pleads the 


| nant had done. Quære if the Plea in this Caſe 
ought to conclude Judgment of the Writ, and 


; . Tenancy, throughout. 3 

Tenant Note, That the Tenant ought alſo to plead 
plead over Over in Bar or vouch, as it is here, as appears 
Or vouch, s | by the Books above. | 


—B , ; * —_— 


Marſhall verſus Burnet. 
W 


Action on 


the Caſe on N Nan Action on the Caſe on an Aſſumpſit 4. 


an Aſſumpſit a- ; k 
gainſt _—_ gainſt an Executrix on a Quantum meruit 


cutrix. for Barley ſold, and an Indebitat' aſſumpſit for 


fo. 13. Barley ſold, the Defendant craves Oyer of the 


Pleathatthe Writ, and pleads that the Teſtator was alive after 


alive after the the time of the Writ purchaſed, 


Time of the Judgment was given in this Caſe, quod Def. 


Writ purcha- reſpondeat ouſter for a Fault in the Plea ; which 


fo. 14. 


from the Ve- 


nue in the nue alledg'd in the Declaration, which hath F 
Declaration. been oftentimes adjudg'd to be Error, . 1 


— m ãůmnde % ũ%ͤͥn n:: nd 


Demand, pleads ſeveral Tenancy in himſelf, 


like Plea to the Reſidue as the other Te- 


for this vide Raſt. 364, 355. Brook, Tit. Several \g 


17 


ese 


Abatement. 


per Mace ought to have been alledg'd where the A Place 


Defendant's Teſtator was alive, as is held in 
of Bro. Lieu. 9. 6 H. J. 5, 6. Dier 17. a. and then 
In ſhe ought to purſue the Declaration. 


9 


ought to be 
alledged 
where the 

Teſtator was 


lf, Note, There are ſome Precedents in which alive. 


he Feer the Death of à Man is alledg'd, his Life 
eis mentioned of the other ſide without men- 
tioning any Place where he is alive; but if 
ad the Caſes before-cited are Law, they are no 
a good Precedents. 


Note alſo, In this Caſe the Death of the : 


ad Defendants Teſtator is not traverſed, nor 


rs ought to be traverſed, becauſe the Writ and 


Count are but Suppoſals of his Death ; but 


when the Death of a Man is poſitively al- - Where the 
ledg'd on one fide, and the Life on the other Death of a 


ſide, there the Death ought to be traverſed, Man ought to 
be travers d. 


e Sg 39 H. 6. 49. 19 H. 6. 11, 12. 
x Vent. a. Forteſcue, and Holl's Caſe. But 
Sy 


| Heverthele 
7- Out any Traverſe ; but according to thoſe 


it Books they ought to be made, and if they 


or are not, the Pleas will be ill on a ſpecial De- 

be - (ep at the leaſt, 

er Quere, If in this Caſe the Plea ought not 
to have been that the Defendant's Teſtator 

f. was alive, die Impetrationis bre vi Originalis, Cc. 

h zs it is in Herne's Pleader, p. 1. in Caſe of an 


;- Alive die Impetrations brevs, &c. which 
'& the only Precedent in this Caſe, or 


argumentative, that he was not dead at the 


there are fome Precedents with- 


Action of Debt againſt the Heir, where he 
- Pleads in Abatement that the Anceſtor was 


1 ending to the Caſe here that I can find in 
All my Books: The Allegation of the Life of 
the Teſtator after the Original being only 


8 I ime of the Writ purchaſed, . and a Plea in 
2 Abate- 


fo. 15. 


Bond. 


" at gr ads „ > wr > he; ——w io. Wo mein nnd 
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Abatement. 


10 


* 4 A- Abatement ought to be pleaded ſtrictly an 
atemen | 
ought to be With Preciſe Exactneſs. 765 


papworth verſus Stacy. 


Tin. 2 Fac. Reg. Rot. 2076. 


Debt on TN Debt on Bond againſt an Executrix, Ti 


Bond againſt Defendant craves Oyer of the W rit, an 
an Executrix. pleads that her Teſtator was alive at the Time 0 
fo. 16. l 0 3 ; | Wh | 
the Original purchaſed. | ; 


An Exception was taken to this Plea that 


it was not averred, but that Et hoc parat us & 
, A Verificare was entirely omitted; but the Coun 
No Advan- N Sill” © 7: 
tage to be held that that was only Matter of Form, and | 
taken of the no Advantage could be taken thereof on 2 


Omiſſion of general Demurrer ; and ſo is Savil 85. and 
hoe parats ot Morley and Vivian's Caſe, Paſch. 5 W. and A 
wverificare on a a £ +3 | 4 | 3 1} 
general De- 4 aſe . ut Ju ISMERT WAS giwen qu bre. 
murrer. de caſſetur; for it appeared that the Writ bore 
15 Date before the Money became due. 


k Bradley verſus Glynne. | 
fo. 17. | Trim: 2 Fac. 2. Reg. Rot. 3 41. f | 


Debt on FT Debt ow Bond the Defendant per ſohannem 
1 Oliver Attorn' ſuum ven' & defend” Vim 
& Injur' quando, &c. Et dicit quod ipſe ad 


breve reſpond” non debet, for that the Plaintif 


Erreommuni- js excommunicated by the Delegates, and ſets | forth 3 
tat pleaded. ES EE 1 


fo. 18. 


fo. 19. Statute, eee and produces the 
Jaid Writ, of . 
murrer and Foinder in Demurrer, 


% 
— 


the Writ, of Plures Excomm' capiend' with | 
Non omittas, &c. according to the Form of th: 


Judg-\ 


AN 


> 
#"% 
4s 
* 


| _ Abatement. 

judgment quod a 6 reſpondeat ouſter, becauſe 
no Certificate of the Delegates was produ- 
ced ; and alſo becauſe the Plea concluded ill, 
for it ought to be that Loquela remaneat ſine die 


quouſque, G.c. Co. Litt. & 201. 
Alſo if the Profert of the Writ of Excomm 


Fo 
ON 


2, : : Judgmene 

nad been ſufficient without a Cercificate, yet quod reſpmd 
ie ought to have been ſub pede ſigilli, the Writ ouſter. 
being out of another Court. Co. Litt. 128. a 


and b, and vide 3 Levinz 333, 334- 


— — — — 
6 


Little & Vx. verſus Plant. 
Mich, 2 Fac. 2, Reg. Rot, 767. | 

N Debt on Bond againſt an Adminiſtratrix ſhe Debt on 
pleads that ſhe is Adminiſtratrix durante mi- Bond againſt | 


an Admini- 
ſtratrix. 


fo. 20. 


nori ztate. The Plaintiff demurs ſpecially, and 


7e- the Defendant joins in the Demurrer, 
FX Judgment that the Defendant reſpond' ouſter, fo. 21. 
for want of an Averment of her Plea by a 8 
— Hoc parat eſt veri ficare, &c. which is the Cauſe 
Of Demurrer. Es LS 
4 Barcelot verſus Burton. 1 
m * Paſch. 3 Fac. 2. Reg. Rot. 475. 
F 1 N an Indebitat' aſſumpſit and Quantum 
1 meruit for Goods ſold, the Defendant pleads N for | 
14 7 gh Baron, Replication per Eſfoppel by Impar- 0 N. 
„ farce, WV . 
4 Judgment quod Def. reſpond" ouſter, becauſe covert Be 


rk 6 
: 8 1 
„ 


the Plea was only in Abatement, and was not pleadable 


not pleadable after an Imparlance, Vide 2 Impar- 
2 Keble 134. Perin and Corb's Caſe, n 
_— h Naers . 


on a Recogni- 
Zance. 


fo. 25. Defendant appeared, and pleaded in Abatement that 


- : Ce Fo ated War irene cg Sn re Ibo we San ng. 
n wy 4 a » 2 
— ©» 


Abatement. 


Naers verſus Comit' de Huntington & al. 


| Mich. 4 Fac. 2. Reg. Rot. 313, 
Scire facias NH FE Plaintiff brought a Scire facias on a Re- 
cognizance, after two Nichils retorn d. The 


there were but 14 Days between the Teſte and the 


fo. 26. Return of the Scire facias. Demurrer and Foin- 


der in Demurrer. 


As to the Plea in Abatement; that there 
were but 14 Days between the Feſte and 


Return of the Scire facias, twas anſwered and 


_ reſolved; that twas good by the Stat. 16 Car. 1. 


Cap. 16. Par. 8. 5 

Then an Exception was taken, that the 
Scire facias concluded with theſe Words, juxta 
Formam Recuperat ionis pradie whereas it ſhou'd 


be juxta formam Recognitionis pred” So the 


Writ was brought and ſeen by the Order of 
the Court, and it being Quare, &c. in forma 


Where dræd recognit ſecund foi mam Recuperat præd 
words which t was ruled that the firſt part was good, and 


are repug- the latter part repugnant and void; and 


nant ſhall be therefore Reſpond” ouſter was awarded. Sir 


rejected. 


1 Salk. 324 Fobn Holt, then the King's Serjeant, and now 

327. Chief Juſtice of the King's Bench, of Councel 
4; Joung verſus Caſe. 

fo. 27 e 


Indebtat Aſ- Trin. 2 W. & M. Regis 2 Reginæ. | 
ſumpſit againſt oo J 
an Executrix. IN an Indebitat' Aſſumpſit, &c. for Coal: 


* Who Feads ſold, brought againſt the Defendant as Execu- 


ll the is Admi- fix 5 foe pleads that ſhe is Adminiftratrix, and | 
i  niſtratrix. - 8 


tbat 


Abatement. 13 


that Adminiſtration was granted to her by the 
Dean, &c. of Canterbury, to whom it belong'd 
by reaſon of the Suſpenſion of the Archbiſh:p. The 
| Plaintiff demurs, becauſe that the Defendant had 
| fleaded Adminiſtration was committed to her, and 
- bad not produc d the Letters of Adminiſtration. And 
„ 2. That the Plea was inſufficient in Subſtance, 
+ = Serjeant Birch for the Plaintiff cook theſe fo. zo. 
e Exceptions to the Plea. Po at A Tas 2 OY 
I. That it was not alledged in what Dio- , Done = 
_ ceſs the Party died inteſtate, or in what Di- hat Dioceſs 
oceſs the Inteſtate had bona notabilia; ſo the Party di- 
that it might appear that he died or had bona ed, and in 
notabilia in the Province of Canterbury: For if ws 3 
not, then the Adminiſtration was not well 1 The. 
granted to the Defendant. „ 
2. That notwithſtanding what is alledged 
in the Plea, perhaps the Defendant had ad- 
miniſtred as Executrix before the Admini- 
cation granted, and then the taking of Ad- 
miniſtration after would not purge the Tort, 
according to'Read's Caſe, Co. 5. 33,6! Stiles 
384. Aſhby v. Childs. And the Court award- 
Þ * Reſpond ouſter chiefly for the firſt Excep- 
J0N. | | | | . | 
As to the ſecond Exception, Quære if it 1. Salk. 197. 
—Qught not to be alledged in the Replication Pl. 8. 


8 RW TP 


CD 


+ 


. 


— 4 F3 tend ond 


Tho! it be. 
ſaid, Cui &c. 


pertinuit. 


ww 


—» wk 


Bowler 


14 


fo. 32. 


fo. 33. 


N Action de- 
wa pending. 
Ho Repl' 


fo. 34. 


_ Privilege 
0 y an Attor- 2 | 
ney of C. B. ed 3 I. 10 8. and that he deſerved for his Labour 


plication hath confeſſed that the Writ torhy 


Abatement. 2 
Bowler verſus Spathurſt. 85 


Affairs, and for Money which be deſerved for hit d 
Labour in ſolliciting thereof, avers, that he expend. . + 


fo. 31. 1 ſh 
lf Paſch. 8 V. 3. Reg. gi 
| HE Plaintiff declares, 1. On an Aſſumpſt — 
| | 1 1 org Ir for Money expended about the Defendant'; = 
9 


laid out by the Plaintiff for the Defendant. 3. On | 
an Aſſumpſit to pay the Plaintiff 10 Guineas for Ny 
his ſaid Labour and Diligence, 4. On an Inde- qu 


12 l. 2. On an Indebitat' aſſumpſit for Mone/ 1 


bitat' aſſumpſit for 10 1. expended, and for bu Ty 
Labour in and about other things as the Defendant's hep 
Sollicitor, and lays a ſpecial Requeſt. | eve 


"The Defendant pleads another Action depending Ris 


Abatement on a Writ directed to the Sheriff of Wilts, and a- Fo; 


by another 


vers that it is the ſame Cauſe of Action. Tie |} 
Plaintiff replies and confeſſes that there was ſuch dot 
Writ, but ſays there was nothing done thereupon ; o 


that another Writ of the ſame Date was ſued out, di. ya 
rected to the Sheriff of Southampton, to whici h 


the Defendant appeared, & c. Demurrer and Foin-lyad 
der in Demurrer. 5 5 co 

The whole Court was of Opinion that theſhg 
Replication was ill, becauſe the Action i 


laid in Middleſex, and the Plaintiff by his Re- 


which the Defendant appeared, and on 


which the Plaintiff declared was diredt- 
ed to the Sheriff of Southampton; which cant; 
be, for the Action is laid in Middleſex ; ſoJul 
that the now Declaration is ſuppoſed to bet 
founded on a Writ directed Vic Midd' and 
not to the Sheriff of Southampton: And then 


POET 1 


A 4 r 
= x LS * 
57 n 

* 5 7 


hs Abatement, 15 


| Judgment 
Sheriff of Southampton, he hath of his own b 


ſhewing falſified bis Wric. Judgment was ſhall abate. 
given that the Writ ſhould abate. 


ſ 8 : 188 ws 
Fi * Wells ver ſus Williams. 
his _ | 5 | 
d. Iich. 9 W. z- Rot. 387. 
r 


1e N Debt on Bond bergbe by the Plaintiff as Ex- =» 1 
On E of S. W. and Defendant per A. B. the Teſtatar 
in Attorn' ſuum Ven' & defend Vim & Injur* Was an Alien. 5 
le- quando, &c. and pleads in Abatement that the 
bs Teſtator was an Alien. The Plaintiff replies, that 
15 her Teſtator at the time of making the Bond, and 
ever 7 after, to his Death, lived in England by the Replica” per 
ing Ring Licence and Protection. Pemurrer and Licence. 
a- Foinder in Demurrer. 
ho Judgment quod reſpondeat ouſter, becauſe it! Salk. Pl. 5. 
ach doch not appear but that the Teſtator might What ſhalt 
n; oote into England in the Time of Peace, and ;. eee 8 
5 hat always after quietly continued, which Licence. 
ic y the C. J. amounts to a Licence. 2. If he fo. 35. 
ag come here in the Time of War, and had 
continued here without Diſturbance, it 
the ſuguld be intended that he came here with 
| Th gence. Vide Mio; 839. Dy. 2. Berl. 10. 
Note, That the Plea is A#io non, &c. and 
he Replication prays Judgment quod Def. re- 
ww” ouſter. Set for that Raſh. in Ejebtment” - 
4 Feſpal; in an Alien, I. Ah. 11. in the Aſ- 
tlic of Bagot 9 E. 4.7. The Plaintiff demands 
ſo all ment of the Writ ; but Eirt. F 198. ſays, 
be t che Defendant may demand aa weit 
ana Ypondere debeat, Ge. [Ds 
e 
che 8 


7 Ti 5 


Shovel 


rif ; 

. * 

8 * 
A = 
4 


Wet nM CE 


ſumpſit againſt 


Deſcender on 


ro. Abatement. 


- 


Shovel verſus Evans. 
Mich, 9 W. 3. Reg. Rot. 311. 


Indebit at Aſ- 


outlawed. 
fo. 36. 


Plaintiff, + 


Moſeley verſus Coldwell. 
Mich. 10 V. 3. Reg. Rot. 255. in C. B. 


Formedon in I N @ Formedon in Deſcender on a Covenant to 
1 ſtand jeiſed, the Defendant pleads Nontenure | © 

Band ſeized, to part, and ſhews who is Tenant of that part; 
fo. 37. and as to the Reſidue that the Plaintiff entred, The | 


a Covenantto 


Nan Indebitat' aſſumpſit againſt to Defen- 

dants one is outlawed, the other pleads that the 
two Defen- Defendant ho is outlawed is miſnamed, Demur- | 

dants, one is er and Foinder in Demurrer, 
Judgment quod reſpond? ouſter; for one ſhall 
One can't not plead the Miſnoſmer of his Companion, | 
plead theMiſ- Br. Miſnoſmer 10. vid. 14 H. 6. 3. and Br. Miſ- | 


noſmer of his noſmer 79. Lutwyche was of Councel with the | 
Companion. = LE | 


A ik 4 We t K 1 D 8 


fo. 38. Plaintiff replies to the Nontenure, that the Defen- 
dant was Tenant, &c. and Iſſue thereupon and de- 


murs to the Reſidue. 


It was objected, that this latter Plea of | 


Entry, Cc. was ill for theſe Reaſons : 


Von Tenure I. Becauſe it was inconſiſtent with the] 
pleaded ro former Plea of Nontenure as to part, for] 
Part, and En- thereby he confeſſes himſelf by Implica-F 
try into the _. E 
Reſidue, is ill. tion to be Tenant of that part whereuntoÞ 
he hath not pleaded Nontenure; but] 
by his latter Plea he contradicts it. For 
if the Demandant had entred into any 
part, and was in Poſſeſſion thereof, he 
could not be Tenant of it. And for another 


Reaſon] 


a = Abatement. 17 
Z Reaſon alſo the Pleas are repugnant the one 
to the other; for by the former he would 
baue the Writ abatable in part, and by the 
latter he faith tis de facto wholly abated by 
the Entry, as indeed by Law it is; for if the 
Demandant enters into any Part, &c. he fal- 
© ſifies his whole Writ; and ſo are 26 H. 6. 81, 
J H. 2. 7. &. E. 4. 116, 117. 
| A fecond Reaſon that the Plea was ill, was g, 39. 
lt 3 | becauſe no Time is mentioned when the De- How to 
mandant entred ; and it might be either be- plead an En- 
fore the Writ, and then it ought to be ſo ©fY- 
: pleaded ; bur if pending the Writ, and be- 
fore any Continuance, then it ought to be 
pleaded pendente brevi; and if after the laſt 
Continuance, then it ought to be pleaded 
\ accordingly : And therefore it is taken for a 
; Rule by Fenor Prothonotary, Br. Brief 2. and 
it is the common Practice in the Books. Vid. 
21 F. 6. 50. a. Raſt. in venire placito 1 & 381. 
to] Aſhton 9. pi. 30. | Lutwyche for the Deman- 
Ire | dant, Girdler for the Tenant. 


a 


Cd W es 


3 8 
He | 7 1 | | 

6 | Draycote verſus Curzon. 

= Hill. 11 V. 3. Rot. F12. 


= N Dower the Tenant pleaded, Quod ipſe im- Power. 
he I placitavit prædict' Janam (the Demandant) 
for per nomen Janz Draycote tunc nup' de L. 
ca- &c. de placito debiti ſup' demand' 240 lib” 
nto! prædictaq; Jana pro eo quod non ven' &c. in 
but! exigend' poſita fuit; and afterwards ſcil' &c. 
For] debito Juris modo waviata &c. and ſo concludes 
any in Abatement. To this the Demandant replies, That 
he] die impetrat' brevis ſuper quo &c. ſhe was co- 
her] morant at another Place; Abſque hoc, that ſbe 
fon F- GC 24 


_ Abatement. * 

was comorant at I. &c. To this Replication tht 3 

Tenant demurs, and the Demandant joins in ih, © pl 

Demurrer, 24 

fo. 40» It was inſiſted by the Tenant's Council, C 

1 1 that admitting the Outlawry was erroneous, | 

js versd byPlea Vet it was not void, or voidable, but by a 8 

'h in a Collate- Writ of Error, or an Averment on the Out. 

* ral Attion. lawry-Roll, by the Party who ought to come I 

| in in Cuſtody, and not by the Plea in this it 

i Collateral Action of Dower, according to fe 

L 2 Inſtit. 679. Whereupon the Opinion of the t. 

| Court was, that the Demandant's Replica. , 

0 tion was not good, becauſe the Matter there t. 
| of was not pleadable in this Collateral 

ö Action, and that the Outlawry will be in — 

"i Force until it be revers'd in a proper man- 

Where the But then, it was objected by the Deman- 

word predi# dant's Council, that the Tenant's Plea was 

is a ſufficient ill, becauſe he ſaid the Demandant in Triniy 
= Term, & c. was impleaded by the Name Jane 

VDraycote tunc nupꝰ de Laſſoe, Cc. whereas it | 

ſhould be nup* de Laſſoe, without the Word 

func: But that Exception was not allowed. 

2. It was objected that there is no Averment | © : 

in the Tenant's Plea, that Jane Draycote inn 

the Outlawry, and the now Demandant, are 

the ſame Perſon : Whereunto it was anſ{wer-} 

ed, and ſo reſolved by the Court, that præ- 

dicta Fana was a ſufficient Averment of the 

Identity of the Perſon, eſpecially the Word? 

 Outlawry per nomen, & c. being added. 3. It was ex- 

in the ſame cepted, that the Tenant ought to produce 

ſnag bn 591 the Outlawry ſub pede ſigili, it being a dilato- 

ed ſub pede f. I) Plea in Diſability of the Perſon: To 

gilli. © which it was anſwered, and ſo reſolved by} 

= Court, that the Record of the Outlawry be- 

ing in this Court, there is no need of plead- 


; JJC 3 3 WM . 
FE N l * 


33 


29 
2 
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T2 * 
N. 8 


* Abatement. 

ing it ſub pede ſgilli; otherwiſe, if it had been 

he pleaded in another Court; and thereupon 
the Writ was quaſh'd by the Judgment of the 

il, Court. Serjeant Byrch (afterwards the late 

15, Queen's Serjeant) for the Demandant, and 

2 Serjeant Girdler for the Tenant. : 

t.. Note, That in the Addition of the Eſtate, How the 

ne Degree or Myſtery, by the Stat. 1 H. 5. cap. 5. DR obo 

iis it ought to be alledged as the Tenant or De- alledged. 

to fendant in the Action was at the Time of 

he the Writ purchaſed, and not with a nuper, as 

A* | up" ar Cc. becauſe Men are frequently al- 

an | tering the Place of their Habitation, 


8 Wallis ver ſus Savil, Naylor, & Stacy. 
as) Hl. 13 u. z. Rot. 1506. C. B. 


Bo 
Ke 
TIO 


HE Plaintiff, in an Action of Treſpaſs for Treſpaſs; 
it 1. taking bis Cattle, declared, That the De- 

rd. ffendants ſuch a day vi & armis averia ipſius (the 
| Plaintiff) viz. &c. cæper' fugaver & abduxer* 
The Defendants, as to Part, plead not guilty ; and 
to the Reſidue, that the Plaintiff ſuch a Term, &c. 
implacitaſſet eoſdem Savil & Stacy & quoſ- 
r- dam Thomam Spence & Thomam Middle- 
4. ton narrando &c. (but nothing is ſaid as to the 
he}! Defendant Naylor) and that the ſaid Suit adhuc 
ds pendet unde pet' judic' fi actio &c. 1 
Judgment was given againſt them on this HowJudg- 
Plea, quod Quer recuper damp” ſua, and not quod ment ſhall be 


Def reſpond” ouſter ; becauſe that the Plea be- given, when 
; F reſp ter; becaule that the Plea be- ST in A. 


©, als” 
fo. 4 


5 batement on- 
WH Burden and Ferrer's Caſe. 3 Cro. 202. Jan and ly IS pleaded : 


z Paget's Caſe. 1 Mod. Rep. 239. Fuſtice and in Bar. 
* White's Caſe, that Judgment may be ſo, when 
.=- 8 Matter 


Court, ill. 


 buſeung; 


Abatement, 


Matter in Abatement only (as here) is plead- 5 
ed in Bar. Lutwyche for the Plaintiff, 2 


hm... 


fo. 43- Wentworth werſus Squib. 


Paſch. 13 . 3. C. B. Hil. 12. Lib. Rot, 67). A 
Paſch. I3, Dem. Rot. 495. 9 


bebt on TN an Acrion of Debt on a Bond, and alſo on a A 
Bond, Cc. Judgment, the Defendant, after Imparlance \ 


ſalvis ſibi omnibus & omnimod' except” & ad- x, 
vantag' tam ad juriſdict cur! quam ad breve Ji 


& narrationem, pleads the Privilege of the Ex- 
chequer in Abatement, Demurrer and Foinder in 

a £ 
Privilege of The Exception taken to this Plea, was, 
Exchequer af- that an Imparlance with a ſaving of all Ex- 1 
og ol , Ceptions to the Juriſdiction of the Court was 3 


ſaving of all never ſeen, and at moſt could be but an Im- 


Exceptions to parlance ſalvis exception tam ad breve quam ad , 
the Juriſdi- narrationem; and on ſuch an Imparlance this Þ 


Sion of the pj, could not be pleaded (For that wide / 


20. 46. 26 H. 6. 7. andg E. 4. 57.) But 'twas agreed 0 


Aliter, had the Plea would have been good, had the Im- 2 


it been ſalvis parlance been ſalvis omnibus advantagiis quibuſ- 1 
omnibus ad- 4 


att: aut, O44 26 in Clapham's Caſe, Hardres 365. e 

„„ [t was ſaid by the Court, that ſuch an Im- 
parlance as this ought not to have been x 
granted by a Prothonotary, and thereupon 
they awarded a Reſpond” ouſter, but reſolved 


that the Plea had been good, had the Impar- a 
lance been as in Clapham's Caſe before: And 


Privilegeof it was ſaid by Powell Juſtice, there was no A 


the Excheq al- need of pleading the Privilege of the Exche- at 
low d on pro- quer, but that it was to be allowed on pro- 


ducing the 


Bed Bk ducing the Red Book by one of the Barons. 


Goodwin for the Defendant, Lutwyche for the 
Plaintiff, | A C- Bu 
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7. Andrews & Anna Us? «jus, & Arthurus 
Cccket verſus Arthur? Robſert. 


* HE Plaintiffs declare, that the Defendant Ph 
i 1 20 Aug. 10 Eliz. was the Receiver of the Baron and s 


Money of the ſaid Cocket and Ann dum ſola, Feme and a 
iz, by the bands of John Wale, 100 1. to render third Perſon, 
Account when required; præd' tamen &c. againſt 2 Re- 


fe Defendant pleads he 217 was the Receiver of 3 _ 


4 ſaid 100 l. or any Part thereof, by the hands of Feme and zd 
he [aid John Waſe, to render an Account, &c. Perſon, 
"Upon this they were at Iſiue, and twas found by Var. 
8 hr Verdict, that 10 Aug. 10 Eliz. one e 
I- Williams gave the ſaid 100 l. for the Relief of the 


> x 4 
J 


4 % Cocker and Ann, which he delivered to the 
15 zi John Waſe, to the intent he ſhould deliver the 
de fame to the Defendant r. the Relief of the ſaid 
d Cocket and Ann ; and that the [aid John Waſe 


ebdem 10 Auguſti 10 Eliz. did deliver the ſaid 
. Fo l. to the Defendant for the Relief of the ſaid 
Docket and Ann according to the ſaid intent. 
1- EK ſi ſuper totam materiam, &c. Whereupon 
n "The Court gave Fudgment, quod computet ; and 
N ie Defendant was afterwards taken and brought to 
e Bar by virtue of a Capias ad computand' 
and committed to the Fleet quouſque, &c. and 
Men the Court aſſigned him Auditors to hear his 
count; Et ſuper hoc be found Mainpernors in 
289 |. to enter into Account before them, and to fi- 
hit, &c. and to appear in Court de die in di- 
en until Fudgment was given thereupon, and to 
ie all the Arrearages which by + 6 Court be 
Mud be adjudged to ſais or to render his Body 
= C3 1 
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15 N 
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22 Account. 


to Priſon quouſque &c. And bereupon he enter % 
into Account, and alledged, that he had maintained K 
the ſaid Ann dum ſola, and the ſaid Cocket, $$ 


Note, The per ſpatium octo annor' apud &c. and hai. 


reciſe Time % "Fl ; 14 
3 u expended the ſaid 100 1. for the Relief of the ſaid 


* the ſue, Ann and Cocket, and ſo prayed to be diſcharged; 


8 fo. go. and upon this they were at Iſſue. | 1 
= And now the firſt Day of this Hilary Term 
1 the Jury appeared at the Bar, and it appear. 


ed on the Evidence that he had found one * 

them with Meat and Drink, but for a leſs ? 

| Time than eight Years, and for that he had 
_ expended the ſaid 100 l. and on that the 4 
| Court moved the Jury to find a Special Ver. Fe 
dict, for they were in doubt if it ſhould be & 

found againſt the Defendant or no; where. d 

upon they found the whole matter Specially, « 

and the Jury went to their Inn, and then 1 

came back and faid preciſely, that the De. 
fendant non educavit relevavit nec nutrivit ipſu 1 

fo. 51. Arthur Cocket & Annam per ſpatium octo anno | 
as the Defendant had alledged, and found 
entirely againſt the Defendant, notwith- 
ſtanding the Motion of the Court to give : Þ 

ſpecial Verdict. And afterwards the De. Þ 
fendant's Council prayed he might be com. 

mitted in Diſcharge of his Bail. And the 

Court commanded Judgment to be entred, 

and asked the Plaintiff if they would have # 

his Body; and the Plaintiffs pray'd an Elegit; ? 

and the Court ſaid they might have ir it 

they would refuſe the Body, and gave them 

Time to adviſe ; and afterwards, the lat 

Day of the Term, the Plaintiffs were con- . 

tent to take his Body; and the Court ſaid, # 

that they ought to pray the Body, which 

they did, whereupon the Defendant wa 
committed to the Fleet in — AS 

IIs — Ea: — ru 


b Account, 23 
v Writ of Error was afterwards brought in the The Pro- 


. ceedings o 
med King's Bench, and the former Judgment af- che Urit o 


et, firmed. Ex M. S. of Juſticiary Warburton in Error are re- 

bad. my Hands. | ported in Cro. 

aid * 1 | „ "Wh Tho 

ed; 7 | 

7 Dighton & a verſus Whiting. 0. 57. 

5 Hill. 6 V. 3. Rot. 358, 359. C. B. 

0 8 2 

eſs 1 5 Ighton & al' mercat & M. King execu- un b 

nad trix teſtamenti N. King mercat' brought Areount oy 
the Executrix 


the zu Action of Account, and declared againſt the De- of a j;oint- 
er. fendant as Bayliff, charging him with ſeveral Par- Merchant de- 
be gels of Goods which he had received ad merchan- ceas'dand the 
re. dizand' In Barr whereof, the Defendant pleaded 23 
ly, C conditional Submiſſion by the Teſtator and the other Iban. el 
1en Plaintiffs to ro Arbitrators, with a Submiſſion o- the Defen- 
Je. per to an Umpire, which was likewiſe conditional dant as Bay- 
pſu Vith an ita quod &c. and ſaid, the Arbitrators Lf. 
nor Wade no Award, but that the Umpire ſuch a Day, 
ind Kc. awarded that all Suits, &c. ſhould ceaſe, &c. 
th. hat Dighton and the others, or ſome of them, &c. 
ex Pould pay the Defendant 30 l. and ſhould receive 
De. Heir Goods left by the Defendant in the Hands of 
m. zue Warren for their Uſe ; and that if the ſaid 
N. King ſhould infra quatuor menſes after the 
Pate of the Award make Oath, that the two Tuns 
Freight dimiſs' fuit per præd' N. King at 161. 
per Tun ; and if the Defendant within ten Days 
ji Fer the ſaid four Months ſhould make Oath quod 
Aple cæpit the two Tuns Freight at 101. & non am- 
plius, then the ſaid Dighton and the others, or ſome of 


on- hem ſhould pay the Defendant 12 L. more; and laſtly, 
aid, at the Parties ſhould give mutual Releaſes. To 
ich Which Plea the Plaintiffs demurred, and the De- 


ſendant joined in Demurrer. | 


84 Treby 


ſes an Award 
is no Bar, 


; . when be 


a Collateral 


| 4 

= Account. 

fo. 56. 
for the Plaintiffs without giving any Reaſon; 


and therefore it will be more neceſſary to 


report what was ſaid in the Argument of the 


Caſe for the Plaintiff, than in other Caſes | 


wherein there are particular Reſolutions. It 
F In what Ca- 


or Payment 


paſt. 


not paſt. 


it is to do 


a Fault in the Plaintiff as a Reaſon why it 


was not done. And to prove theſe Differen- 
ces, the Caſes in Rolls 1. Abridg. Tit. Arbitra- 
There are ſone 
Books which ſay, that if the Defendant pleads 3 
that he Was touts temps priſt, c. and tenders | 


the thing in Court, that is ſufficient 5 but 


there are more to the contrary, as appears I 


in Roll's Abridg. 266, 267. 
19 H. 6. 6 C 38. 22 H. 6 


 Treby Chief Juſtice pronounced Judgment +; 


was ſaid by the Piaintiff's Council, that an 
Award can't be pleaded in Bar of an Action, 
- unleſs it appears that preſent Satisfaction of 
the Plaintiff's Demand was given by the 
Award it ſelf, or one that was executed after 
and before the Action brought, or for which 
the Plaintiff might have an Action. The 
How to be Books go on theſe Differences; If the Award 
for Payment of Money, and the Day of 
of Money and Payment be paſt, the actual Payment ought 

the Day is to be pleaded, or a Tender and Refuſal, : 
which is a Payment in Law. If the Day of 
low when Payment be not paſt, there it is ſufficient to 
the Day is plead the Award it ſelf, becauſe the Plaintiff 
hath Remedy for his Money by an Action of 
WED Debt on the Award. But if the Award be to 
How when do a Collateral Act, as to ſeal a Bond to the 
Plaintiff, or any ſuch thing; there, tho the 
Day be not paſt, yet the pleading of the 
Award ſhall not bar the Plaintiff, if the De- 
fendant doth not plead alſo that he hath per-. 
formed the thing awarded, unle{s he aſſigns 


— a oc 4, ans frown trays own} ff, 


Account. 25 


ft 3 Cro, 66. Hare and George's Caſe. 1 Keb. 848. 
n; ,ynch and Dacy's Cale. 5 | 
lt was objected, that by the Award all An Award 

Suits, Cc. are to ceaſe, & c. and that that is ou all ores 
ſes a good Award in it ſelf: But to that it was was paryols 
It anſwered by the Plaintiff's Council, That good. 

an true it is, ſuch Award is good to this Pur- 
on, poſe, viz. That if any of the Parties does to 

of the contrary of ſuch an Award, the Party fo 
che doing contrary forfeits his Bond for the Per- 
ter formance of the Award, if there be any; 
but if there be none, there is no Remedy by 
Law for the other Party. But ſuch a thing is 
not pleadable in Bar of an Action, becauſe 
it is a thing always executory and at the 
Will of the Parties, and no means by Law to 
al, enforce the Performance of it. And there- * 37. 
of fore if an Award be made that a Man ſhall 

to be quit of a Treſpaſs, if he will ſwear that 
tiff he was not Guilty of the Treſpaſs, and 

of he doth accordingly, yet that is not plead- 

to able in Bar of an Action for the Treſpaſs, 46 
E. 3. 17. b. There is no Difference between 
an Accord and an Award, where there is no 
means to compel the Execution of the A- 
ward; but an Accord that the Parties ſhall be 
er · quit the one againſt the other, can't be plead- 
"ns ed in Bar of an Action (Roll, Tit. Accord) be- 

it cauſe there is no Satisfaction, and as it is ad- 
judg'd in David and Olebam's Caſe, Rol. Tit. 
Accord, Numb. 8. that is as ſtrong as an A- 


ne ward that all Suits and Controverſies ſhall 
ids ceaſe, &c. or as an Award that the Parties | 
ers hall give general Releaſes the one to the That one | 
ut other. 3 3 Party fhall | 
irs It was objected that the Award is, that take his | 
b. the Plaintiffs ſhall take their Goods which . | 

were delivered to the Hands of one Warren other to a 

I in third Perſon. 


- 
Dr WY 


— 4 A 


in the Whole, 


Account. 


in Maryland to the Uſe of the Plaintiffs, and 
that that is a ſufficient Award of it ſelf: But 


to that it was anſwered by the Plaintiff's 
Council, that the Award was not good in 
that Point, becauſe it could not be preſumed 


that Warren would deliver them without the 
Defendant's Order; ſo that the Execution 
thereof depended on the mere good Will of 
the Defendant; and alſo the Plaintiffs have 
not by Law any Remedy to compel the De- 


livery of them, or to get Satisfaction for the 
Nondelivery thereof. And it is alſo abſurd 


and unreaſonable to award the Plaintiffs to 
take back their Goods in Specie, which were 
delivered to the Defendants to merchandize 


and make Profit of. And for that vid. 9 E. 4. 4 
19. a. as to Accord; and that the Law is ſo 
in the Caſe of an Award, vid. 12 H. 7. 14 ® 


& I5. 


Where an 
Award that is 
void in Part, 


ſhall be void 


by this Suit, and therefore all ought to be 1 
good and performed. And ſo is Rolls, Tit. 


_ ditional, with an Its quod, & c. and therefore 
if it be void in Part, it is void in the Whole. 
And for that vid. 3 Cro, 838, Riſden and 1 3 

— Caſe. 


by ſome of the Plaintiffs to the Defendant 


for the two Tuns Freight, is apparently ab- 
ſurd and unreaſonable, and ſo in that Parti- 
cular void, Stiles 365. But that which is 
a full Anſwer to this Plea, admitting that 
any part of the Award was good, is, that by 
the Intent of the Umpire, and in Judgment 

of Law, all the things awarded to be done 
to the Plaintiffs, are but one entire and com- 


pleat Satisfaction of the Plaintiff's Demand 


Accord 129, Numb. 13. as to Accord, and 22 


H. 6.52. as to Arbitrament ; and the rather 


in this Caſe, becauſe the Submiſſion is Con- 


That the Award touching the Payment . 


1 Account. "v9 
nd Caſe. 2 Cro. 200. Middleton and Week's Caſe. 

ut 354. Omeſdale and Coo s Caſe. 584. Winch and 

'S Cranes Caſe. Dyer 216. b. 240. a & b. 

in 2 Brownl, 310. 1 Keb. 754. Dudley and Colſton. 

ed And vid. for that a good Caſe lately adjudg- 

Ne ed between Cockſon and Ogle, after in this 

IN Book. Lutwyche for the Plaintiffs. 


of 

6 „ 15 = 
0 1 Pierce verſus Clarke. 

d ; Mich. 11 V. 3. Rot. 787. C. B. 

0 . | 


re HE Plaintiff declares againſt the Defendant fo. 58. 
1 as Bayliff, for 132 Buſhels of Wheat, re- Account a- 

4. ceidd by bim ad merchandizand' &c. To which pot a Bay 

ſo the Defendant pleads plene computavit, and Iſue 

4 being joined thereon, the Plaintiff had a Verdict and 

Judgment quod computet. Then the Defendant 


it in his Account before the Auditors ſays, be received 
it 120 Buſhels and no more, and ſhews how he had 
)- © diſposd of them, and demands his Allowances in 


i- Engliſh. To this the Plaintiff demurs and the 
is 4 Defendant joins in Demurrer, GE 
t Judgment by the Opinion of the whole Tu 3 


y Court was given, that the Plaintiff ſhould Ahe Plain. 
t recover according to that for which he had tiff. i. Becauſe 
e declared: 1. Becauſe the Defendant had the Account 
given in his Account in Emghſh. And for N in Eng- 
d that ſee Cok, Entr. 47. a. Winch. 2& 3. Brownl, Jo- 5 

e Par. r. 124. Brownl. Latin redivivus 124. Raſt. 
Account 5. 6, 2. three Preſidents which are all 
2 Yin Latin; and ſo they ought to be, as it is 
r 
2 


r * adjudged in Blackbourne and Sale's Caſe, Mich. 
II Fa. Rot, 709. C. B. 2. For that 
I, he ſecond Reaſon of the Judgment in this he had by his 
. 7 Caſe was, for that the Defendant by hisPlea 2 d 
1 of plene computavit had confeſſed the Receipt and accounts 
1 eee eee 3 3 but for Part. 


- - 
. ͤ —— — : 
1 
* 


| Account, 
of all the 132 Buſhels of Wheat, and in his 


Account before the Auditors he had made 


Mention but of an 120 Buſhels. And that 
the Judgment ought to be ſo as before is 
mentioned, theſe Caſes were cited, wiz. 
3 Cro. 806. Williams and White's Cale. Fitzh, 


Account, 109. Reſpond. 29, But note, That in 
all thoſe Caſes the Defendant refuſed the 


Account. Quære, If that makes any Diffe- 


rence of the Caſe here, wherein he gives an 


imperfe&t Account. Quære, If the Defen- 
dant had taken the Value of the Goods by 
Proteſtation, if a Writ of Inquiry of the Va- 


lue ought to have iſſued. And for that ſee 
| Bowles and Broadhead's Caſe, Alleyn 88. 


Note, That the Judgment in this Caſe 


ought to be, that the Plaintiff ſhould recover 
according to that for which he had declared, 


and not quod recuperet valorem, vix 25 l. which 
is the Value mentioned in the Declaration 


here; for for that Fault the Judgment in 


Williams and White's Caſe before cited, was 
reverſed, Lutwyche for the Plaintiff. 
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ACTION on the Cast 


7 Bradley verſus Gill. 

| EET - (1/5 3, 4 Fac. 2. Rot. 1890. G. B. 

| HE Plaintiff declares quod cum ſuch a Day Caſe for 2 
Sc he was, and yet is, ſeiſed in Fee of a Meſſu- Nuſance by 

ge cum pertin' &c. Cumque the Defendant Such Show 


_ przd' die & ſemper poſtea uſque diem impe- 
trationis brevis &c. occupavit Meſſuag ad- 
Joining to the Plaintiff 's Houſe, The Defendant 

dl eſigning wholly to deprive him of the Benefit of his 

, _ Houſe, did within his (the Defendant's) Houſe erect 

| 'P Smith's Shop, &c. per quod &c. The Defendant 

| Pleads, that be hath uſed the Trade of a Smith in, 

| 


Kc. for the ſpace of twenty Years (he being brought 

up an Apprentice therein) that the Plaintiff adviſed 

bim to dwell in the Houſe and uſe his Trade there; 

end thereupon he came to the Houſe and dwelt there, 

and in a convenient Room thereof did erect a Smith's 

Forge, with a Traverſe that he did de novo 

erect a Smith's Forge otherwiſe than as aforeſaid. 

Demurrer and Foinder in Demurrer. 

Ihe Opinion of the Court was, that the fo. 71. 

Action lies. And for that vide Co. 9. 57. * wy 

Aldred's Caſe, Hutton 135. Palmer 5 36. Rolls on 1 

it. Action ſur le Caſe 89. Fohnſon and Gills Caſe. 8 
It was alſo held, that the Plea did not an- 
ſwer the Declaration, and that the Traverſe 

was idle. But the Defendant by Conſent 

bad leave to amend his Plea, 


Benſon 


30 Alcllion on the Caſe. 


Benſon verſus Muſgrave. 


2 
. 


Trin, 2 Tac. 2. - Rot, 1652. E 

Ti Action on FP HE Declaration ſets forth, that the Plaintif © 
$i the Caſe a- proſecuted a Writ in Hill. 1 Jac. 2. againſt 
It 1 Ralph Hayes in Treſpaſs quare Clauſum fre. 
i ſcape on mean git, With intent to declare in Debt for 33 I. that | 
Proceſs. the Writ was retornable Craſt. Aſcen. deliver'l | 
1 fo. 72. the 13th of April, and the Defendant thereon ar. 
vi eh =, / reſted and permitted to eſcape, To which the De- 
Þ the re fendant pleads, that after the ſuppoſed Eſcape, 
appear d by Hayes, by the Plaintiff*s Conſent, appear'd at th: * 
Conſent, pro- Return of the Writ pro ut per Recordum. The 
17 W's . Plaintiff replies, quod nul tiel Record, bereb) 
. Nr ht Re- it appears, that Hayes appear'd by the Conſent, & c. 
1 cord, whereby to which the Defendant demurs for that the Plain. 
15 it appears he tiff had put double Matter in Iſſue, 7? 
appear © bY For the Defendant it was inſiſted, that the 
emen. Replication was ill, becauſe the Allegation 3 
+ of the Appeal of the Defendant was ſuffici- 
| ent, and the Allegation over that it was with 
Wi 1 the Conſent, &c. was immaterial, and that 
1 the Plaintiff might have travers'd the Record} * 
1 of the Appeal only. But on the other fide it! 
Will Was moved, that the Bar was ill. And for“ 
1 that, Hobb. 210. 2. Webb and Canning's Caſe. 1 
Fill 5 8 Latch. 149. Calſe and Bingle's Caſe; and 1, } 
1 | Jones 138, The ſame Caſe, and 2 Rolls, Ren, 
1 119. Worſley's Caſe were cited. But by Con. 
ſent the Parties amended. 1 


el 


9 


_ Gramme!} 3 


ſaid 20 Acres to the Plaintiff in Fee, 


ö dant pleads in Bar, and confeſſes that Sir W. Child 


Aclion on the Caſe. 21 


Grammer verſus Watſon. 


+ 072 
* 


Paſcb. 1 Fac. 2. Rot. 377. C. B. 


Wy 
; 


7 HE Plaintiff declares, that Sir William ARE” aa. 


1. Child Was Farmer of Oxton Netherhall the Cal for 

in Com Nott of which 20 Acres of Land in Diſturbance 

Blidworth, in the Tenure of the Plaintiff, are of Common. 
Parcel, and alledges a Preſcription in Sir William 


Child to have Common of Paſture for the ſaid 20 


Acres of Land in a Vaſt called Alamore. That 
Sir W. Child, 15 Apr. 30 Car. 2. granted the 
That the De- 
fendant put his Cattle, & c. into the Common, to the 
prejudice of the Plaintiff 's Common. The Defen- 
Bar. 


vu, Farmer of the Mannor, and that the ſaid 20 
in. Acres are Parcel thereof, and Copyhold Land, and 
litewiſe the Plaintiff's Right of Common, as al- 


1 edged in the Declaration; and confeſſes alſo the 


Grant of the ſaid 20 Acres to the Plaintiff: But 


ey | ays, that the Archbiſhop of York, before the Grant 
of the ſaid 20 Acres to the Pliintiff, was ſeiſed in 
Tie, &c. of the Mannor of Southwell, of which 


one Meſſuage, &c. is Parcel and Copybold Land, 
and alledges a Preſcription in the Biſhop to have 
Common for the Tenants of the ſaid Meſſuage, &C. 


ir the ſaid Waſte. That the Biſhop granted the 


Meſſuage, &c. to the Defendant's Father in Fee: 
bat his Father died and he entred, aud ſo be juſti-. 


fes the putting his Cattle into the Common with 


proper Averments, The Plaintiff replies, maintains Replicat' 
bis Declaration, and traverſes the Preſcription al- 
ſleaged by the Defendant, whereon Iſſue is joined; 
vn which Tue the Fury find, that the ſaid Waſte of 
Alamore is within the Foreſt of Sherwood; that et. 


met 


le Meſuage, 8:6. of the Defendant, are within the 
| 12 Ca os Purlieu 


SpecialVer- 


32 


10. 8, 


cauſe the Fence-Months were not excepted, : 


APreſcript' 


for Common 
to Tenements was not moved at the Bar, viz. That the 


by a Que Eſtate Preſcription for Common to the Tenements 
in a Tenant - 


for Years of a 


Mannor, is ill. 


then reſolved; but it appears by the Court- 


Derby è contra. And by Manwoed in his Foreſt | | 
Law too, one can't preſcribe for Common 


How it 
ought to be. 


 Aflion on the Caſe. 


Purlieu of the ſaid Foreſt, and find the Preſcription 
for Common alledged by the Defendant ; (ed 
utrum, &c. | YM 

It was inſiſted by the Plaintiff's Council, x | 
that the Preſcription in the Bar was ill, be. 


and alſo becauſe Sheep are not excepted, _ 
quod mirum: For if the Preſcription in the 
Bar be ill for thoſe Faults, the Preſcription al. 
ſo in the Declaration is ill for the ſameRea- 
fon; and then how will the Plaintiff have 7 
Judgment? 2. And the Preſcription in the 
Count is alſo ill for another Reaſon, which 


is by a que Eſtate in a Tenant for Years ofa þ 
Mannor ; which can't be. | T 
The Caſe was moved but once, and not 


2 
» 
* 
2 
2 
2 


Books, that Judgment was given for the De- 
fendant. That there may be Common by * 
Preſcription in a Foreſt for Sheep, theſe 35 
Books are Authorities, viz. 1 Roll's Rep. 411. 
Bulſtr. Par. 3. 213. The Opinion of the Lord! 
Coke is ſo in 4 Inftit. 298. Jones 285. Englefield's| 1 
Caſe. 2 Cro. 155. reſolved. The Opinion off 
Keeling in the Caſe of the Corporation off 


in a Foreſt for Goats. See Manwood 9, 
Note, That the Preſcription is alledged by 
a Que Eſtate in Sir William Child, who was but 
a Farmer of the Mannor : But it ſeems that 
the Preſcription ought to be, that the Lord 


9 5 2 * * 8 9 8 1 J 
. a >> * 
5 * "— 2 8 3 


1 


in Fee of the Mannor, and all thoſe whoſe 0 
Eſtate, &c. have had Common, &*c, for their 
Tenants and Farmers of the ſaid Meſ- jy 
ſuage, Cc. 
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n Note alſo, That it is now adjudged in A Ns ey 
ed Hogg and Turner's Caſe, 3 Levinz 98. That 3 for 
denne may preſcribe for Common for Sheep in Sheep in a 
Foreſt in the Fence-Months. Foreh in the 

8 =, ence- 


ff OM Tam ane Months. 
Prideaux verſus Morrice. 
Trin. 12 W.3. C. B. Rot. 655. 


H E Declaration recites the Writ to the Sbe- fo. 82. 


5 
41980 
2 

Li wy: 


1e riff of Cornwal to elett a Member there in Action on 
wn the Place of John Morris, Armig who had been _ 3 


lefted for the Borough of Saltaſh, and alſo for dant, one of 


he the ſaid Borough of N. and had elected to be the Vianders 
IS Bfember for Saltaſh : That the Writ was delivered of the Corpo- 
f 2 ration of Nem- 


ip the Sheriff, who made out a Precept to theVianders 

, &c. That the Precept was as to the De- 1 

fendant : That Proclamation was made ſuch a Day, Member of 

Ec. and the Plaintiff then elected: That the De- Parliament. 

* fendant made the Indenture, and inſerted Francis 1 

l Stratford elected, which he returned to the Sheriff 

e Sith the Precept, who returned the Indenture into 

Te | Chancery, per quod the Defendant loſt his Place 

rd in Parliament, and ſpent, & c.. The Defendant 

ds| Weads not guilty, and Iſſue thereon, and on the Trial _ 

of * # Special Verdift was found, whereby all the Parts Special 

of the Declaration were ſound, except the Concluſion Verdict. 

the Declaration, viz. per quod, &c. And beſide 

on hat, two other Matters were found which are not 

gledged in the Declaration, viz. That one W. I{- 

by pell, at the time of making, &c. the Warrant, was 

ut nne of the Vianders, and that be is alive; That there 

at pad not been any Determination made in Parlia- 

rd rent of the Right of the ſaid Election, or of any 

fe ther Election for the ſame Place. e. 

ir This Caſe was argued two or three times 

:(- t the Bar, and a great deal was ſaid on both fo. 88. 
. + ſides; 


: 40 be 
nm 
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| Determina- 


' 


Adftion on the Caſe. 


ſides ; but the Reſolution of the Court being 


full and ſatisfactory, I ſhall only make Men. 
tion thereof. 
In Eaſter Term, Anno primo POP Regine 


Sir Thomas Trewor, Chief Juſtice, deliver'd the Z 
Opinion of the whole Court to the Effed * 


following. 


fo. 89. We do not give any Opinion whether, 1 
No ARion there had been a Determination in Parlia- 


lieth before ment for the Plaintiff, an Action would lie 


tion in Parti. Or not, becauſe the Jury have found expreſly 


ament. that there was no ſuch Determination. We 


give no Opinion, whether the Action be wel 


brought againſt one of the Vianders, or no! J 
But we are all of Opinion, that the Action 
lies not before a Determination of the Ele“ 
ction in Parliament. Admitting that the 
Parliament had determin'd againſt the Plain“ 
tiff, could he have brought an Action? The 
Inconveniency and Reaſon are the ſame} ! 


They are the proper Judges; and if the} 4 


Action may be brought before ſuch Deter.“ 
mination, then the Jury may make a Deter“ 


mination by their Verdict, contrary to the-. 


Determination of the Parliament. 
It may be objeRed, that an Action on che 


Stat. H. 6. Statute of H: 6. may be brought before any 
not to be ex- 


 rended fur- ſuch Determination: But there is not the 
ther than is ſame Reaſon in this Caſe ; but for that par- 7 


expreſt by ticular Action the Statute gives Authority top 
the Words. do it. But that Statute can't be extendel 
further than is expreſs'd by the Words, and 
no Action on the Caſe lay at Common Law. 
That Statute gives a Penalty of 100 l. ani 
2 if any Remedy had been at Common Law 
mon Law. there had been no Need of that Statute. 


In Courts which have concurrent ae E 


_ ion, that Court which is firſt poſſeſſed off 
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the Cauſe, ſhall determine it: And if an _ Where 
Action be brought in one of them, and ano- LON ON 
A ther Action in another, the firſt Action may Juriſdi&ion,} 
% be pleaded in Abatement, or in Bar of the that which is 
* *laſt Action, if Judgment be given in the for- firſt poſſeſs'd 
a mer. In that Caſe no different Judgment can _ — 
be given, but in the Caſe before us there 
„may. | | DT | | | 

A L hath been objected, that there may be Obi. 

2 Failure of Juſtice, becauſe the Parliament 
may be diſſolved before the Determination. 
We can't take upon us to ſupply the De- Rel. 
feects of Statutes. No ſuch Action was ever 
brought before the Caſe of Nevil and Strode, 

1658. 2 Sid. 168. and no Determination of 
that Caſe appears to me; and therefore it is 
2 great Preſumption that the Action lies not. 
The Caſe here is more ſtrong than the Caſe 
of Barnadiſton and Somes (which is reported in 
2 Lev. 114.) as that was for a double Return: 
But that is not material; the Falſity is the 
Foundation of the Action in both Caſes. In 
another Point there is a Difference; for in 
the Caſe of Barnadiſton there was a Determi- 
nation for Barnadiſton, and yet adjudged that 
rhe the Action lay not. 5 
Hle alſo cited 3 Lev. 29. Onſlow and Rapley s 
Caſe. And there is another Reaſon, as he 
ſaid, in this Caſe, viz. becauſe the Right of 
ga third Perſon is to be determined by the 
Determination in this Caſe. 2 
Note, That it was made appear to the 
Court, that the Judgment given for Barna- 
Aiſton in the King's-Bench was reverſed in the 
Exchequer, and that Judgment of Reverſal 
Was affirmed in the Houſe of Lords; ideo ne 
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75 emplius inde clamorem audiam Cc. Prat and Car- 
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Action on the Caſe: * 
thew for the Plaintiff, Darnel the King's Sex. - 
jeant, and Lutwyche for the Defendant, | 


fr — 


en 


fo. 90. HE Plaintiff brought an Aftion on the Caſe, 3 
b 8 __ and declared quod cum the Defendant ſuch 
ed Bull Z Pay, quendam Taurum ipſius Def. ſcidit, þ 


which woun- Anglice cut or hoxed, whereby the Bull becan 1 


ded thePlain- Mad, & fic furioſus exiſtenꝰ pro defectu debi. 2 


tif. tx cuſtod' did toſs, gore and wound the Plaintiff, 

Do per quod diverſa negotia of the Plaint Finke 9 
remanſer' ad dampn &c. : 1 
Note, That after Verdict for the Plaintiff, } 
the Judgment was arreſted, becauſe tw 
not {aid in the Declaration that the Defen- 
dant knew the Bull was mad. 1 


Allen verſas Stephenſon. 
Hill. 11 VV. 3. C. B. 


fo. 90. T HE Plaintiff aeclares, that ſecundum con- 
Action on ſuetud' Regni Angliz, every Houſekeeper, 7 
the Caſe for ought always ſafely to keep his Fire, leaſt in default } 
— e of the ſafe keeping of the Fire of ſuch Houſekeeper, Þ 
— 4 g ot 57 any of his Servants or Lodgers, any Da mag: 
ſhould happen fo any Perſon, 8&c. That the De. 

| fendant 17 Jul' 11 Reg” was a Houſekeeper in 
Chancery-Lane, and took a Lodger, who ſo negli- 

gently kept bis Fire, that the Plaintiff's Goods wen 

burnt and ſpoilt, &c. DIY as 1 

Note, In Eaſter Term, after Verdict for the 

Plaintiff, Judgment was arreſted for the 
Strangeneſs and Inſufficiency of the Decla - 

Tation. | 8 : | = 
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Hewet verſus Copland. 
Trin. 2 W. & M. Rot. 1577, C. B. 
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VN an Action on the Caſe ſor erefting a Stable fo. 91 

aſe, and other Buildings to the Annoyance of the Action on 

uch Plaintiff's Garden in Norwich, the Defendant — — for a 

lit, 7 eads a Cuſtom in Norwich to erect ſuch Build- col 

mt ig, & c. and alledges a Preſcription to burn Coals, 

bi. &c. and to put Horſes in the Stable, and to uſe 4 

b Vi Waſh-houſe as Occaſion ſerv'd. The Plaintiff re- 

ect ies de injuria ſua propria, and traverſes the 

| _ Cuſtom alledged in the Bar. The Defendant re- 

ft, Joins and maintains his Traverſe, and Iſſue thereon. 

Was There was a Trial on that Iſſue, and a 

en. mew Trial awarded; but it doth not appear fo. 95. 
that any thing was done after. 


_— 


 Cowper verſus Towers. 
Hill. 10 V. 3. Rot. 1789. C. B. 


HE Plaintiff declares, that ſuch a Day he PR 
Oe T lent the Defendant a Horſe, which he Caſe 3 
Fe tam graviter onerabat, that by reaſon there- moderate ri- 
aul @f it died; and declares likewiſe on a Trover ding a Horſe 
e @d Converſion, & c. The Defendant pleads non lent. 

Eul' infra ſex annos. The Plaintiff replies, that 
ge ſued out an Original in Treſpaſs quare clauſum 


. TFeg' &c. directed to the Sheriff of York, and re- 
ir nable the ſame Term of which the Record is, 
iz. Hill. 10 W. 3. That the Defendant is guileyß 
Fit hin 6 Tears before the Original Et hoc petit & c. 
Fejoinder that the Original was purchaſed with in- 
ent to declare in Debt for 7 1. and traverſes that 
F was proſecuted to the intent mentioned in the Re- 
ication. The Plaintiff demurs, for that the De- 


rr "JR 


38 Action on the Caſe. . 
ſendant traverſes Matter not traverſable, and the gf 
Diefendant joins in the Demurrer. ; 
fo. 101. Judgment was given for the Defendant 
2 . only becauſe the Plaintiff had concluded his 3 
can't take a. Replication to the Country where he ought 
way the De. to have concluded with an Hoc parat eſt veri. ] 
fendant's Li- ficare ; for per Cur when the Plaintiff is obli. 4 
1555 of An- ped (as here) to ſhew another Original than ſe- 
ering. that which by general Intendment is the ve- 
ry Writ in the Caſe, there he can't take a- 
way the Defendant's Liberty of anſwering # 
thereunto. And this Caſe differs from the 
common Caſe of plene adminiſtravit, where # 
the Plaintiff replies that the Defendant had 
Aſſets tempore Impetrationis brevis originalis ipſins & 
Quer. For in that Caſe it is intended the # 
true Original in the Caſe. ä te 
Note, No Exception was taken that two 
diſtinct Matters, viz. the Abuſe of the Horſe ® 
on the Loan, and the Trover of the Horſe # 


Co. 8. 47. b. Allen 9. F. N. B. 88, a. 88. b. 
Cro. Car. 20. 3 Keb. 59. nd [2 


—_—. 


Haſſard verſus Cantrell, & al. 
Hil. 6 . z. Rot. 1084. C. B. 1 
F Action on "HE Declaration ſets forth, that Elizabeth 3 


| the Caſe for I Barnes, and Dorothy Paſton, in their | 


Diſturbance 55 . 275 ; | I 
a. oy Right, and Eraſmus Philips, Bart. and C. 


fo. 102. Fee of a Meſſuage, &c. in Hartſhorne, and alled- ! I 
Jes a Preſcription in all of them to have Common of | 
Paſture, &c. in Hartſhorne Common; That 7 - 


were contained in one and the ſame Action. 
But ſee for that, 1 Sid. 244, 245. 2 Ventr. 223, J 


his Wife, in the Right of C. and Tho. Milward, : : 
and A. his Wife, in the Right of A. were ſeiſed in 


=" Aclion on the Caſe. 
the of them, except the Wife of Milward, demiſed the 

Meſſuage, &c. to the Plaintiff at Will; That the 
nt Defendants put into the Common 16 Horſes, &c. 
nis That they erefted aWarren 8c. and, 3 That they 
ht gha ſed the the Plaintiff”s Cattle cum Canibus. The 
ri. Defendants as to the Chaſing plead not guilty. And 
li. a to the Reſidue, that the Defendant Cantrel was 
an feiſed in Fee of the Mannor of Hartſhorne,of which 
e- Hartſhorne Common is Parcel, and therefore they 
a- put the Cattle in the Declaration into the ſaid Com- 
ng mor, &c. That a tempore cujus contrar' &c. 


he ghe Defendant C. had a free Warren in the ſaid 
re Mannor, and therefore they juſtifie the making of 


ad Coney-Burrows,&c, and aver, that the Plaintiff had 


n Shfficiency of Common. The Plaintiff as tothe put- 
he ting the Cattle into the Common, after ſeveral Pro- 


teſtations maintains his Declaration, and then tra- 
perſes the Sufficiency of Common. And as to the 
making the Warren, 8c, after proteſting that he 
gad not Sufficiency of Common, avers his Decla- 
ation as to that, and then traverſes the Preſcription 


for the Warren. Demurrer and Joinder in Demur- 
As to the putting the Cattle into the 
Common, Exception was taken to the Bar 


le which were put into the Common were 
the proper Cattle of the Def. Cantrell. The De- 


Ind tho he hath Poſſeſſion of the Cattle non 
£9"itur, that he hath the Property. If a 


© Fepit, without ſaying ſuam, it is ill, Pural and 


in Caſe, 1 Sid. 184. it is reſolved to be ill on 
d- n Demurrer. See now for that 2. Lev. 20. 
LPunvell & Ux v. Marſhall, And the Lord 
1 ES can't 


. that it did not appear thereby, that the Cat- 
Flaration doth not alledge any ſuch thing; 


an brings Treſpaſs quare equam a perſona ſua 


d, Bradley's Caſe, Ye. 36. adjudged, and in Brook's 


39 


fo. 197. 


1 
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40 Aclion on the Caſe. 
can't put in the Cattle of a Stranger, R. 
tit. Common 396. Lett. A. Numb. 3 FL 
But to that the Court gave no particulz 
Anſwer. : 3 

And as to the Objection which was mad 


by the Defendant's Council, that the Suffici ? 


ency of Common was not traverſable : 


The Suffci. To that it was anſwered by the Plaintiff: & 
ency of Com- Council, that it was well traverſable, becaul; 2? 
mon is tra- jt js the Means whereby it may appear, whe 2? 
verſable. ther the Defendant had furcharg'd th 

Common or not, and if he had, 1 

Action on the Caſe would lie for the Plain 
tiff; and ſo are many Books, and ſo was th; 
Opinion of the Court. Bur then the Defer 


3 


dant's Council objected, that that could no! : 


F 


be as this Caſe is; for the Plaintiff by hi : 
If a Surchar- Declaration hath not charged the Defendan! © 


ger is alled- 
ed in the 


mon was not overcharged; and of that Opie * 


nion was the Court. 


Rr K — 


But then it was objected by the Plaintiff} © 
Council, that the Lord of the Soil could no 
make Coney-Burrows, and put Coneys int ? 
the Common, and for that he cited Griſit an! 
Leig's Caſe. 1 Jones 12. and Griſel and Hod 

o ; | . | - WS 
ſern's Caſe, Nl. 143. which are Caſes ip? 


point, | 


the Soil ma 
put in Beaſts 


of Warren. 


2 Cyo. 198. 


Cantrell, the Lord of the Mannor, with any * 
eclaration. Surcharger of the Common, but only hat ? 
ſaid that by that Means he could not has 
his Common in ſo beneficial a manner 
before, which might be true cho the Cony 


fo. 108. But the Court was of Opinion, that th 
The Lord of Lord of the Soil might put in the CommonÞ* 
7 Beaſts of Warren, as well as other Beaſts: 
according to Huddeſden and Griſels Cale 
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tion, that the Demiſe to the Plaintiff is al- 


Acilion on the Caſe. 41 


But then it was objected by the Plaintiff's 


Council, that the Defendants had not relied 


3 
18 
"= 


on any Juſtification, by reaſon of the De- 


fendant Cantrell's Right às Lord of the Soil, 
but had made that only an Inducement to 
the Preſcription for the Warren; and there- 
fore they not having relied on the firſt thing 

they haveggiven Advantage to the Plaintiff 
to traver 
and for that he cited Cyo. Car. 173. the Earl 
of Pembroke's Caſe, and Dyer 365. Sir Francis 
Lebe's Caſe. And of that Opinion was the 
2 whole Court, and Judgment given accord- 
' 7 ingly. See now for that laſt Point, x Vent. 
271, 272. 


the Preſcription of the Warren, 


An Exception was taken to the Declara- l 
_ 2. in- 
leged to be the 26th of March, and the Tort ter immedi- 


the 1ſt of May following, and it is not al- ately after the 
3 ledg'd that the Plaintiff entred before the 1ſt making 


of May, but to that it was anſwer'd by the Leaſe, 


Court, that it ſhould be intended he entred 


iff the Plaintiff. 


immediately after the making the Leaſe. 
Judgment for the Plaintiff. Wright, the King's 


Serjeant, for the Defendant, and Lutwych for 


Stanton verſus James. 
Paſeh. 3 Fac.2, Rot. 361. C. B. 
TEE Plaintiff declares, that Tho. Nightin- fo. 108, 


Action on 


gale, Bart. and Chriſtopher Turner, on. 
the gth of October, 32 Car. 2. ere bound to 2 4 


bim in a Bond of 200 l. jointly and ſeverally, with one taken on 


Condition to be void on Payment of 103 1. on the Capias Utla- 
12th of April following, at the Houſe of wares at before 
1 1 8 mith, 


udgment. 


A Leite 


1 
$i 

þ 

1 
| |! 
BY: 
| 
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Aclion on the Caſe. Y 
Smith, on Ludgate-Hill, London; That the . 
103 1. were not paid at the Day, or ever after; that * 
the Plaintiff in Michaelmas-Term, 35 Car. 2. 
impleaded Sir Thomas for the ſaid Debt in the 8 
Common-Pleas, who was put in the Exigent, | 
and on Monday next after the Feaſt, &c. 36 Car. 
{41 2. was outlawed; That afterwards, wiz. on the ® 
#1; T2th of February, 2 Jac. 2. he ſued out a Cap' 
= _ Utlagar' ret' 15 Paſch. That the Writ was de- 
| liver'd to the Defendant, then Sheriff of Eſſex, bo 
| arreſted Sir Thomas the ſame Day, and ſufferd d 
bim to eſcape the 20th of April. Demurrer and © 

Toinder in Demurrer. | 5 5 
fo. 10. This Record was read in order to be ar- 
| gued, but never was; and as I have been 
informed, Compoſition was made between | 

the Parties. : - 55 


Nevertheleſs I will make ſome Obſerva- 
n LT 3 

Need not 1. That the Plaintiff hath recited the Bond 
recite how on which the firſt Action and the Outlawry | 
che Debt be- as, and alſo the Condition thereof, which | 
came due. YT oo 
' was done without any Neceſſity, altho' it is 
ſo done in one Precedent in Brownl, Latin Re- 
diviuus 33. But that it was not neceſſary 
will appear by other Precedents hereafter 
cited, in which there is no Recital how the 
f 
3 O. 2 That the Plaintiff in the Caſe here hath 
1 N e not ſhewn any Original in the Action in 

riginal in the | . 
Action in Which the Outlawry was, but hath only ſaid 
which the quod cum implacitaſſet & c. But it ſeems by the 
Outlawry following Precedents, that there was no need 
ues of ſhewing the Original, viz. Hob. 9. where 
the Declaration begins with the Exigent ; 
fo Brownl, rediv. 218. where an Outlawry is 
pleaded in Bar; ſo is Lib. Placitandi, 8. which 
is a Plea in Abatement ; ſo is Formule bene 
* RI == Placitan- 
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* Aclion on the Caſe. 43 

„„ Placitandi, 19. being a Declaration in an A- 

at (ion for an Eſcape ; ſo is Herne 3 and 4, be- 

2. jg a Plea in Abatement: And there is a 

Note in the Margin, that the Plea was drawn 

by Serjeant Hutton; but yet in Bro. Red. 33. 

And Lib. placitand. 8. Pl. 31. the Original and 

all the Proceedings thereon are recited. | 

2 3. I obſerve that the Declaration doth not Some Pre- 

Fonclude with a prout patet per Record & c. But cedents with, 

ſome of the Precedents are with it, viz. the _ _— 

E.. . . »prout 
ſaid Precedents in Bro. Red. 218. which was a pater per Re- 

Plea in Bar by Outlawry after Judgment. cordun. 

And Lib. Placitand. 8. Pl. 31. where the Ori- 

Final, and all the Proceedings thereon, and 

he Returns thereof, are recited. And ſome 

dare without it, viz. Robinſon's Entr. 9. Pl. 30. 

Formulæ Placitand, 19. Hern 3 and 4. 8 

In 2 Ventr. 28 1. in a Plea in Abatement, it 

| 3s ſaid as here, Quod quidam A. B. implacitavit 


4 Ge. and then that the Plaintiff in Exigend' 
y eit fuit ad utlagand &c. And there is a prout | lf 
h | Patet per Record, = 5 5 —_— 
« Vote, In Ven. there is a Doubt made, whe- Quere if 
ther ir ought not to be alledged, that the Non-appear- 
1 efendant did not appear on the Exigent; 13 the 

and therefore it was adjourned to ſearch u 


+ a ought not to 
Precedents; but, as it ſeems by the Prece- be alledg'd. 


"dents above, there was no Occaſion for it. 


: 6 

d Laughton verſus Ward. 

2 3 1 

d. Trin. 7 V. 3. Rot. 1703. C. B. | 4 
e 1 2 5 en 
. | HE Plaintiff declares, that he was ſeiſed in Aion on 

s Fee of a Cloſe of Land called L. and of a 2 (us for 

1 [© Cloſe of Meadow called G. and preſcribes for a Way. 5 latte 

e 


1 hat the Defendant with bis Carts and Carriages in the uſe of 
TIN | had a Way. 


Aclion on the Caſe. 


W. V. was ſeiſed in Fee of a Cloſe in T. called 
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ther. 


had ſpoilt the ſaid Way in B. ſo that the Way was | 
of no uſe to him. The Defendant pleads that ont 


B. Cloſe; That the ſaid V. &c. a tempore cu- 
jus &c. had a Way from the ſaid common Way in 
the Declaration, in, h and through the ſaid Way | 


9 


called B. Lane, and from it, to and in the ſaid 3 


' Cloſe called B. Cloſe, and ſo back, & qe. and ſo} * 
: ' Juſtifies as V's Servant and with the ſaid V's Carts, | * 
l The Plaintiff in his Replication confeſſes, that V, | © 
: had ſuch Way, but further ſays, that the Defendam | * 
1 Went over the ſaid Cleſe of V. called B. Cloſe, to 
1 and in another Cloſe called W. Cloſe. The De-. 
1 fendant in his Rejoinder alledges no new Matter, | © 
1 but ſolely relies on all the Matter afore ſet forth. | 
4 Demurrer and Foinder in Demurrer. 
f. 114. Tas reſolved by the whole Court, that! 
100 If a Man the Defendant having preſcribed for a Way Þþ 
{i Preſcribesfor but to B. Cloſe, could not juſtifie to go « 1 
{008 a Way to B. 9. : ' "OT g0 over 

be cant juſti- into the other Cloſe of V. V. called W. 
1 fy going far- according to 1 Rolls Abr. 391. Let. R. Numb. 


2 and 3, Saunders and Moſes's Caſe, and 1 Mod. 
Rep. 190. Howel and King's Caſe. Lutwyche 
for the Plaintiff, 
Note that the Declaration is, That the De- 
fendant had ſpoilt the Way cum carrucis & 
carriag” ſuis; and the Defendant juſtifies with 
the Carts and Carriages of /. /. Quære of 
the Conſequence thereof, for it ſeems to be 
material as this Caſe is. "Y 
No Judgment is entred in this Caſe on the 
Roll; but it is certain, that the Opinion of 
the Court was as before, and that Judgment 
was pronounced accordingly. 


Reynolds 


Aclion on the Caſe. 
= Reynolds verſus Hewet. 
Aich. 12 . 3. Rer. 594. C. B. 


lr. HE Declaration recites, that the Defendant 
= was admitted Rector of, &c. That he reſigned, 

; and the Plaintiff deb modo preſent” fuir &c. and 
was the Defendant's next Succeſſor, and that the 

| Defendant had left the Manſion-houſe, &c. out of 
ear. | 

The main Objection to this Declaration 
was, that the Reſignation of the prior In- 
cumbent was not well alledged ; for it's but 
generally alledged quod refs ignaſſet, without 


Action on 
the Caſe for 
Dilapidati- 


Re. a Ree 
Vid. Dyer 293- 


' ſaying in manus Epiſcopi, as it ought to be pl. 3. 


according to Ra,. 504. b. and 519. And 
without that it doth not appear that the 
{Plaintiff 1 is legal Succeſſor. 
To which it was anſwered, That true it is, 

W when one makes an immediate Title to him- 
ſelf by virtue of a Reſignation, there the 
uſual Manner of pleading is as before al- 
kedga. But in the Calc here, the Reſigna- 
tion is alledged by way of Recital and In- 
R ducemenc for the Gift of the Action; and 
the Defendant can't take a ſingle Iſſue on the 
© Reſignation, for that would amount to the 
general Iſſue. And if he had pleaded 2 
Cul. then the Reſignation, with the other 
{| Things, would be criable by the Jury. And 
twas alledged in the Declaration, that the 
| Plaintiff præſentat fuit &c. Er fuit legitimus & 
|! prox Succeſſor GC. 

But notwichſtanding the Court were of 
Opinion that the Declaration was ill for this 
+ Cauſe ; and therefore the Plaintiff never had 
| Judgment, but he compounded the er 
| wit 
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with the Defendant for little or nothing 1 
Cart hem for the Defendant, Lutwyche for th: ® 
Plaintiff, 


fo. 119. 


Caſe for 


Diſturbance 
ina Way. 


fo. 120. 


. 1 360, that the Defendant was poſſeſſed for Years. | 


ad Meſluag' præd' cum pertin' pertinen were} 


Aclion on the Caſe. 


2 — 0 » 


Blockley verſus Slater. \Y 


Hill. 4 & 5W. & A. Reg & Regin Rot, 142 . C.3 


dant dem urs, for that it doth not appear by thi 
Declaration how the Plaintiff is entitul'd to hau 


the Way, whether by Preſcription or Grant. That © 


it doth not appear how the Way could belong to thi 
Aeſſuage; and that theſe Words, viz. tanquam 


omitted out of the Declaration. 1 
Theſe Exceptions were taken to this De. 
claration. 3 we 


I. That it is not ſaid in the Declaration} 


2. It is ſaid in the Declaration, that he. 
was ſuch a Day, and continually after, poſ. 
ſeſſed of the Meſſuage to which he claim 
the Way, and alſo of the Way to it; and] 
yet he after complains of a Diſturbance in 
the Way, which is a Contradiction. . 

3. It appears by the Declaration that the 


Gorſty Leaſows on which the Way is claim- 
ed are the Defendant's Lands, and therefore 


2 
o 
6 
* 


there ought to be a Title made to the Way, 


either by Grant or Preſcription. But it had] 
been otherwiſe, if the Action had been 
brought againſt a meer Wrong-doer ; and for Þ 
this Diverſity St. Fohbn's and Moody's Caſe, 3 
Keb. 528, 531, was cited: But notwithſtand- Þ 


TN an Action on the Caſe for Diſturbance in | 1 
Way, the Plaintiff declares according to commu Þ 
Form, Quod viam habere debuit. The Defen, 


3 
E 2 


| 


ö 
4 


Aition on the Caſe. " > 


| Sog that, the Plaintiff had Judgment. Lut- 
the 7 by _ tor the Defendant. 


* 


— K 


” q Slipper of 115 Maſon. 
| Hill 6 W. 3. Rot, 1203, c. B. 


N an Action for the Eſcape of. a Priſoner on 4 fo. 121. 
Writ of Excom' capiend' the Declaration re- 


0 
% ? © 
* ß 
RE IEC? pe ER . wh 
q . 


| Perſen was taken thereon, and that the "Defendant om copiend 

} Tpermitted him to eſcape. The Defendant pleads non 

| ZCul. and Iſſue thereon, 1 

After Verdict for the Plaintiff, ſeveral Ex- fo. 122; 

cCeptions were taken in Arreſt of Judgment. | 

. That the King ought to be joined in 

the Action, as in an Action on the Caſe on 

Outlawry. 

|} That there are diverſt Precedents wherein Reſp. - 
the King is not a Party, Robinſon's Entr. 9. LY 

. 1 erne 167, 168. Mo. 641, Evans and William S Precedents 
Caſe. Bower and Stokeley's Caſe, Co. El. 652. where the 


Party. 
2. That there was another proper Reme- Writ of Re- 


| ö ly in this Caſe, Dix. A Writ of Recaption, caption is in 
F. N. B. 64. b. Caſe of Pro- 
To which it was anſwered by Juſtice Pow. —_ ex Off. 

ell, that that was in Caſe of a Proſecution ©” D 
ex 9 And the Chief Juſtice ſaid, that Reſp 
e he will never be retaken; and then ; 
the Party grieved will be without Remedy 


for the Damage done him by the Eſcape. pen or A. 
a 3. That the King might 3 55 the Con- 1 
een tempt, and by Conſequence the Action on veſted can't 
tork I hich 1 it is founded is gone. | be . N 
* Jo which it was anſwered, that a Right "7 "777 


| Pf Action was veſted in the Plaintiff imme- Reſp. 
N diately 


Caſe for an 


Eſcape on a 
I the Sentence of Excommunication, that the Writ 5 


of 4 {ſhton's r King is not a 


| 
| 
| 
| 
F 
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Reſp. 
Biſhop ought 
not to abſolve 
without Bail. 


Reſp. 
The Eſcape 
is a Tempo- 
ral Wrong. 


En tiel Caſe. 


fo. 124. 
Pecia Paſturæ 
uncertain af - 


ter Verdict. 


riffs of Briſtol adjudged, that an Action on 


rupt committed to their Cuſtody by 
Commiſſioners; on which Caſe the Court 


tiff, Pratt and Carthew for the Defendant. 


1] HE Plaintiff brought an Action on the Cole 


© mT 
52 a 


diately 
charged by the Pardon. 

4. That the Biſhop might abſolve him. 

That that ought not to be without Bail, &. 
and therefore it ſhall nor be intended. 

5. That this Action is founded on Matters 
merely Spiritual, and therefore lies not here, 
but the Remedy ought to be in the Spiritual * 
Court. 333 3 ol 

That the Proceſs was out of the Tempo- F 
ral Court, directed to a Temporal Officer, 
and executed by him, and the Eſcape wasa y 
Temporal Wrong, and the Damages there. 
upon were conſequently Temporal ; and the 
Plaintiff had Judgment by the Opinion of the! 
whole Court, tho' it was conſeſsd to be the 
firſt Action of this Nature. 0 
And for Maintenance of the Action, theſe. 
Caſes were cited. F. N. B. 47. b. Hob. 31). 
3 Cro. 838. 1 Lev. 292. 1 Keb. 947. 1 Cro. 291. 
1 Rolls Abr. 110. 5 Co. Williams's Caſe. 
2 Fones 132. Mo. 641. 3 Cro. 652 and 877. 
2 Bulſt. 236. Mo. 834. the Caſe of the She. 


on the Eſcape, which cannot be dif. N : 


| 
| 


Aclion on the Caſe. L 


S Ra * 


Sg S rern. de 


the Caſe did lie, for the Eſcape of a Bank- 
the 


relied much. Hall and Lutwyche for the Plain- 


— #4 
5 


Jones verſus Hamond. 


Hill. 13 W. 3. in C. B. 


for a Diſturbance in a May, and decard th 
| 04 Ih 


> 2s 
yy 


"® Asciion on the Caſe. 


1 "that he was poſſeſsd de quadam pecia paſturæ 
S. and ſo preſcribed for a Way thereto. 

After Verdict for the Plaintiff, Judgment fo. 124. 

% was given againft him, becauſe that pecia pa- Pecia paſtu- 


2 | 1 re uncertain 
W was altogether uncertain. e e 


de, 


= Crowther ver/as Oldfield. 


be 
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* 


«7 


4 Mich. 10 W. 3. Hill. 10 & 11. Rot. 1077. C. B. 
sa Nan Action on the Caſe brought by a Copy holder fo. 125. 
re- for a Diſturbance of Common, the Defendant Caſe by a 
che aded not guilty, and Iſue thereon, and Verdict . 
the far the Plaintiff. | 3 „5 
the After five Motions in Arreſt of Judgment, Common. 
the Judgment was arreſted only for one 
eſe fault, viz. becauſe it was not ſaid in the — 
17. Declaration, that the Plaintiff fuit ſeiſit“ Oc. Seiſie ſecun- 
91. fundum conſuetud Manerii ad voluntat Domini; 2 de 
aſe, ad without thoſe Words ad voluntat Domini, out the 
77. i ſhall be intended to be an Eſtate in Fee at Words ad vo- 
he- de Common Law, and then the Plaintiff lun Pomi- 
on gight have preſcribed for the Common in" 
nk · N own Name. And notwithſtanding it was 
theFamſiſted, that the Declaration alledged that 
urt Ftie Lands were Parcel of the Mannor, and 
ain at the Verdict had found it and the Cuſtom 
o (which was impoſſible, if the Lands were 
apt Copyhold Lands) yet Judgment was 
ven for the Defendant. But a Writ of Er- 
r was brought, & adbuc pendet, for the Judg- 
Went. Vid. Rogers and Brady's Caſe, 2 Ventr. 
J and 144. And in Hill and Bolton, after in 
Ws Book, in Avowry, the Avowant made 
le to Copyhold Lands, without ſaying 
lard y were demiſed per Copiam &'c. ad voluntat 
9mm"; ; and the N was adjudged to 2 5 
A | | 1 7 


* 
1 
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fo. 126. T H E. 7727 declares that he, ſuch a vol 
Rr Se 2 and for four Years before, was poſſe ed of 


che Plaintiff' ancient Corn-Mill in the Pariſh of G. That there i 0 


| Mannorcant Mannor could not be applied to a particuli 


2 particular 


50 Aclion on the Caſe. 


ill, and for that Cauſe the Judgment was in * 

Hill. 2 . & A. in C. B. But thoſe two Caſs 

were on Demurrer. And in Rogers and Has 

Caſe, entred Mich. 12 V. Rot. 567. in a WIA 

of Falſe Judgment, on a Judgment given in 

an Action in the Nature of a Formedon, it 

the Count a Seiſin in Fee was alledged ſecur. 

dum conſuetud Manerii, without theſe Word“ 

ad voluntat Domini; and thereon an Excep | 

tion was taken that the Judgment was no 
removed: Cur contra; for it ſhall be intend} 

ed Frank Fee, and the Judgment was reverj 8 

77% 1 Call. Jed. See alſo for this Point Cro. Car. 229] I 
364. for the Hug hs s Caſe. In the Caſe of Crowther andp * 
Proceedings Oldfield, Kene, Prat and Lutwyche were for tig 


on the Writ Plaintiff, 3 and others for the Defen] 
of Error. dant. 


Nicholſon verſus Smith. 


Trin. 1377.3. C. B. 


N 


Mill. 4 Cuſtom for every Tenant of the Houſe berea fi 
mentioned, to grind his Corn, &c. at the ſaid Mil 

and to pay a reaſonable Toll, &c. That the 2, * 
dant, pi r four Years before, was ſeiſed of an ancieg 
Meſſuage, &c. and then alledges a Breach of i 
Cuſtom, * 

fo 1268. After Verdict for che Plaintiff twas movel h 
Cuſtom ofa in Arreſt of Judgment, that a Cuſtom of WM 
be applied o Meſſuage in a Mannor ; and for that, Bali 
Meſſuage in and Brereman's Caſe, Cro. Car. 418. 1 Ad a 
a Mannor. Polus and Henſtock's Caſe were Cited, * 1 
| ther 


f Aclion on the Caſe. 5 
Fhereupon Judgment was arreſted. Lutwyche 
* For the Defendant, Birch for the Plaintiff. 


— 


— 
1 


1 
1 — — 


A . Whitrow verſus Edwyn & al. 


1 Trin. 3 W. & M. C. B. A 

& 3 3 FEI nods fo. 128. 

* HN HE Declaration ſets forth, that there were due Action a- 
to the Plaintiff, on an Account between him gainſt the 


| 2 E. Thynn deceaſed, and J. Thynn, ſo much — he 
} Spaniſh Money of the Value of 5811. 15. 6d. Eng- an Eſcape. 
| ſh Money : That the Plaintiff for Recovery there- 


1 F ſued out a Capias &c. quare clauſum fregit 
th &r tres Trin' &c. with an Ac etiam &c. di- 
fenl ied to the Sheriff of Exon. which being returned 


non invent' 4 Teſtatum capias &c. iſſued to 
de Sheriff of Middl' ret' tres Mich' &c. on 
-I which J. Thynn was arreſted, and eſcaped. The 
{Defendant pleads in Bar, and confeſſes the Arreſt, 
It ſays, that the Priſoner was reſcued, The Plain- 
replies, that in the Pariſh of St, Andrew, Hol- 
urn, in Com' Middl' there is, and at the time 
af the Arreſt and long before, was, and yet is, a cer- 
| PLD . | . . 
Bl: Priſon called Newgate, being a Priſon for the 
$8 nt» of Middleſex, and fit to keep Priſoners ar- 
ed for Debt, and where Priſoners may be ſafely 
* ot, and ought within a convenient time after their 
reſt to be carried: That the Defendant might have 


| b ſe, and there kept bim two Days, where he by fo. 131. 


& Defendant. 5 | 
4 E 2 ACTION 
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and BAR per SrAr. 


fo. 138: 
Action on 


ACTION on STarvr 


Chapman verſus Greſham. 


16 H. B. Rot. $24, C. B. 


HE Plaintiff declares, Quod cum in Stuff 
in Parliament' Dom' Reg' nunc apuf 


the Statute of L. 30 die Novemb' anno regni ſui 21 & d N 


21 H. 8. c. 13. 


S 26. of Non- 


reſidence. 


inceps uſq; Weſtm' adjournat* per diver 
prorogat' ibid” tent” *tis inter al' enacted, Thi 
as well every Spiritual Perſon then being prom 
to any Archdeaconry, &c. or being beneficed wif 
any Parſonage or Vicaridge, as all Spiritual Perſa 
who then after ſhould be promoted, &c. from 
Feaſt of St. Michael then next, ſhould be perſonal 
reſident upon his ſaid Dignity, &c. or one of them 


the leaſt. And in caſe 5 uch Spiritual Perſon,at any tin 1 


0 ts the ſaid Feaſt, ſhould not be reſident as afa | 


aid, but wilfully abſent himſelf by the Space f 
Month together, or by the Space of two Months 
be accounted at ſeveral times, in any one Year, a 
make his Reſidence in any other Places, then 
ſhould forfeit 10 1. the one Moiety to the King, a 
the other to the Party who would ſue for the (am 
&c. Præd' tamen Defend' qui Spiritual 


perſona ac Rector eccleſiæ de D. exiſtit & 


diu fuit Stat' præd' minime ponderans a pff 
mo die Martii anno regni Dom' Reg nul 
23 per duodecim menſes tunc prox' ſequeſ 


ſeipſum a Rectoria ſua præd' voluntarie lf 
ſentavit & contin' reſident” per tot' temp 


pred apud &c. fecit contra formam Sl 


Alion on Star” and Bar per Stat 
"oy Per quod Actio &c. In Bar whereto, 
tbe Defendant pleads, Quod ipſe præd' primo 
dic Martii anno ſupradict' & ſemper poſtea 
uit & adhuc eſt homo Laicus & Temporalis 
perſona Abſq; hoc &c. To which Plea the 
Plaintiff demurs, and the Defendant joins in the 
Demurrer. 

Note, Tho' a mere Layman is preſented, 
yet it is not an abſolute Nullity, but he is 
| Parſon de facto, c. Dyer 292. be 

Note, There are ſome Precedents in which 
Stal it is alledged, that the ſaid Statute 21 H. 8. 
apo as made at a Parliament inchoat' or tent” 


Bond and Tricket's Caſe it was ſo pleaded : 
Ind therefore after Verdict it was moved in 
Arreſt of Judgment, that the Statute was 


| f : biſrecited, becauſe the Parliament commen- 


ed at London, and ſo was to be pleaded; 


| 1 he Record of that Caſe, and it is between 
| Fete Plaintiff, and Bond Defendant; and 
gere is a Demurrer in that Cale to the De- 


I &ndant's Avowry, and becauſe the Plaintiff 
id not appear at the Day given on the Cur 


4 Loiſare vult, the Plaintiff was nonſuited, ſo 
War much is not to be collected by that Caſe. 
Nut in Burt and Rothwell's Caſe in C. B. which 


Eetermined ; where in an Action on that 


t &Þ * in Arreſt of Judgment, that the Sta- 
1 Fre was miſrecited for the Cauſe aforeſaid; 


due Conſideration had; and that the 
Waintiff could not have Judgment, becauſe 
Wat he had concluded contra formam Statut 
wad where there as no ſuch Statute ; but 

. it 


* 


a which is all one) at Weſtminſter, &. and in 


i centred Hill. 8 W. z. Rot. 1068. that Point is 


ſtatute, after Verdict for the Plaintiff, it was 


a Wd ſo was the Opinion of the whole Court 
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fo. 140. 


ind thereupon Cur adviſare vult. J have ſeen = 
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54 Action on Stat” and Bar per Stat” 


it had been otherwiſe, if he had concludef > 

contra formam Statut in hujuſmodi caſu &c. 3 Kell | 

468. Palmer and Taylor's Caſe, and 847 and 848} 7 

And it was ſaid by the Court, that th 4 

true and ſure Way of pleading that Statute} T 

was in Co. Entr. Lutwyche was of Council 7 
WELLER | 8 

0 Note alſo, That when a Statute is made 34 
plead a Sta- 2 Seflion of Parliament held by Prorogation| 
cute made at the moſt ſhort and ſure way is to plead, Qu“ 
a Seſſion of 4% Seſſion Parliamenti tent” ſuch a Day and], 


Parl; t 14 
keld by Pro- Year, at ſuch a Place. Ford and Hunter 


rogation. Caſe, 2 Cro. 111, 4 Inſt. 27. | þ 
Malabar againſt the Inhabitants of | 9 
Lakenheath, &c. | 4 

fo. 141. IRST, a Writ iſued ought of Chancen f 
The Form directed to the Sheriff, teſted the 12th ff ? 


of proceed- May, 32 C. 2. ret' Craſt. Trin. to inquire quiſf 
=_ debate Malefactores Sc. noctanter proſtraver and 
of Fences of Security given by Malabar to attach them, 8c. bj 
Land, appro- Virtue whereof the Sheriff return'd an Inquiſition 
ved out of taken the 29th of May, 32 C. 2. which founi 
Commons. hat on the tft of April, 31 C. 2. Cc. Malefa. 
ctores ignot' had proſtern d 600 Perches of the ſail 

Fences, &c. and that they had done it with ſo gre 

a Multitude, that by means thereof they could nt 

be known : Whereupon a Writ was awarded to tht 

| Sheriff on the 31ſt of June, 32 C. 2. out of B. R. 

ret' 3 Mich' reciting the former Writ, and the Re. 

turn thereof ; by which laſt Writ the Sheriff is com- 

manded quod non omitt' &c. but that he diſtrein 

the next Villages to lewy the Fences, &c. and inquirt 

what Damages Malabar had ſuſtained, &c. On 

_ which Writ Iſſues are returned on the next V Mages 

„„ e 


Acllion on Stat and Bar per Stat 


cope nd an Inquiſition taken the i ſt of July 32 Car. 2. 
% Per eby 45 1.95. 2 d. Damages are found by rea= 
101 n of the proſterning, & c. The Inhabit ants appear, 

be Jud proteſting that great part was not proſterned, 
tes ind that the Damages in the Inquiſition were not 


ci Gitained, plead as to the proſterning, &c. That the 
Mannor of M. was an ancient Mannor, and ex- 
al tended, &c. and that the Fences were raiſed in 4 
NF gertain Place called W. being parcel of the Mannor 
uk M. of which Mannor of M. one H. North, Bar. 
tempore quo &c. was, and now is ſeiſed in Fee; 


_ . R 
end that a tempore cujus &c. there were in M. 


ſeveral Frechold Tenements held of the ſaid Mannor : 
| That within the Mannor of M. there was another 
Mannor, called T. held of the ſaid Mannor of M. 
of which Mannor of T. diverſe other Freehold J ene- 
ments were held: That in M. there is another Man- 


bor, called A. held of the Mannor of M. and that 


vit hin the Mannor of A. à tempore cujus &c. 
Here is a Meſſuage parcel thereof, and alſo diverſe 
ber Freehold Mefſuages : That within the Mannor 


in the Mannor of A. there are diverſe Copybolas. 
Hd then preſcribe for the ſaid ſeveral Tenants 
iſed in Fee, to have the ſole Paſturage. That 


fl purages, &c. that the Lord of the Mannor of A. 

& omnes ill' quorum &c. have had for them- 
elves and their Tenants of the Cuſtomary Meſſuage 
A. the ſole and ſeveral Paſturage : That the 
fences were levied to the Damage of their Paſtu- 


ee, /o that they could not have their ſeveral Pa- 


om · ure; and ſo demand Judgment, fi & c. And as to 
rein N amages, ſay, that Malabar ſuſtained no more 
ire han 5 s. Damages, which they tender, and tra- 


c that they afl ained Damages to the Value of 
51. 98. 2 d. or any other Sum above 5 s. 


} | M. there are diverſe Copyholds; and that with- 


I ithin the Mannor of M. there is a Cuſtom for the | ; 
= Copybold Tenants to have the fole and ſeveral Pa- 


Ez Malabar 
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Malabar replies, That Sir H. North was ſeiſi 
in Fee of the ſaid Mannor of M. of which W. 


parcel, and contains 160 Acres: That the ſai. 
Free and Cuſtomary Meſſuage is parcel of M. ai. 


the Mannors of T. and A. are held of the Mann 


of M. That the ſaid Sir H. North approved : 


Acres according to the Statute, and that ſuſſicin 
Common was left, &c. That Sir H. North, 1 Mar 


31 C. 2. enfeoffed Malabar thereof, to hold to hin 
and his Heirs (to the Uſe of him and his Heirs « 


mitted.) Then traverſes the Preſcription and Ci. 
ſtoms alledged, and thereupon Iſſues are joined. Jud). 
ment for Malabar, and Damages to 451.9 s. 24 
aſſeſſed by the Jury, which Malabar relinquiſhe, | 
Whereupon Judgment is given, that Lakenheath, 
Kc. levy the Fences, and reſtore to Malabar th. * 
Damages aſſeſſed by the Inquiſition, and Executin | 
awarded accordingly. „ TT 


* 


I have ſeen the firſt Draught of a Writ 
which iſſued on the before Judgment, ii 
which the whole Record thereof, except th 
firſt Writ, was verbatim recited ; but the WI 
peruſed and corrected by Sir Jobn Holt, now 
C. J. of the King's Bench, with his own Hand} 
is truly made a Writ, whereas it was befor} * 
a long and tedious Hiſtory to no purpoſe} * 
The Subſtance of which Writ ſo correcel} * 
here followeth. | 3 . | [ 
The Writ recites the other Writ out 0} 7? 
Chancery, whereby the late Sheriff was com 
manded to inquire qui Malefactores, &c. hal 
proſterned the Fences, &c. of N. Malabar, ati 
Cc. that the late Sheriff return'd an Inquit 
ſition on the 29th of May, 32 Car. 2. wherebj| 
it was found that quidam Malefactores ignot half 
proſtern'd 600 Perches, & c. in the ſaid Wrif 
mention'd, and then recites the Diſtringa 
with Non omitt' and the Writ of Inquif 
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' 3 Afton on Stat and Bar per Stat? 


ſi Sy of Damages ſuſtain'd by N. Malabar, on 


3 
' 1133 
. 2 
. 1 8 
» ' 5 
' 


, dcerning 


and alſo had return'd an Inquiſition whereby 
it was found that Malabar had ſuſtain'd 45 J. 


9. 2 d. Damages, and then commands the 


Sheriff quod non omitt” &c. quin fieri fac Cc. 


and diſtrein them to erect the Fences, &c. 


Swhich the ſaid late Sheriff had return'd ; 
That Lakenbeath, &c. were the next Villages, 


57 


The Learning of this Caſe of Malabar be- 


ing uncommon, I ſhall here put together all 
that I have collected out of the Books con- 
=. 

It is to be obſerv'd, that the Judgment in 


this Caſe is for the Damages found by the 
Inquiſition, without any Regard to the Da- 
mages found by the Jury on the Tryal of the 

Iſſues, tho' the Damages found by the one 
and the other are the ſame ; and this Judg- 


ent is warranted by the Caſe between the 


in King and the Villages of Upwood, &c. 1 Sid. 
212. where on an Inquiſition in the like Caſe 
aàs here, there were 80 l. Damages found; and 
| thereupon a Diſtringas iſſued, and the Inhabi- 
| Fants came in, and pleaded that the Fences 
were not proſterned noctanter, and the Iflue 

F thereon was found againſt them. And ſe- 

| cond Damages were alſo found; and the 
next Term it was moved that the firſt Dama- 
ges ſhould be ſet aſide, becauſe the Inquiſi- 
(tion is only to aſcertain which Villages 
* Wught to do it, to the Intent that a Diſtringas 
| hould go out againſt them, and was not 
ever intended to conclude any by an Inqueſt 


pf Office on which no Attaint lies. 


ere aſſeſſed before 


the Damages, Alſo 


2. Reaſon, becauſe the firſt Damages 
the Inhabitants 
were ſummon'd, and ſo they were never 
heard to excuſe themſelves, or to mitigate 


fo. 156. 
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fo. 157. 


take by Proteſtation, that the Damages were 
exceſſive, and after plead that the Damages 


Aclion 07 Stat” and Bar per Fra s 


Alſo they might plead to the Right on te 
Diſtringas, and therefore there was no Reaſon 


that they ſhould be concluded as to the Da. 
mages found by the Inquiſition. | 
But by the Court the former Damage; 


ſhall ſtand, and ſhall not be vitiated by the 
ſecond, becauſe the ſecond Verdict as to 


Damages was void, becauſe the ſole 


Matter to be try'd by that Jury was the No. 
ctanter; but they directed the Proſecutors, for 
their better Security, to releaſe the ſecond} 
"Twas alſo ſaid by the Court, 


Damages. 
that if the Damages are exceflive, the Parties 


are not without Remedy; for when they 
come in to plead to the Noctanter they may 


were but of ſuch Value. ts 
Then it was mov that they might plead 


to the Excefliveneſs of the Damages; but} 
the Court would not ſuffer it, for that they] 
had not taken it by Proteſtation before the} 
firſt Iſſue found againſt them, but gave Judg-Þ 
ment for the Plaintiff, oe 
In the Caſe of the 2veen-Mother againſt the 
Inhabitants of Somerſham, x Sid. 107. after 


500 J. Damages were found by the Inquiſi- 


tion, a Diſtringas iſſued to the Sheriff to levy 
them on the Villages adjacent; upon which] 
they came in, and prayed to have Liberty to] 
_ plead, otherwiſe they ſhould be condemn'd Þ 


unhear'd. 
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It was doubted whether a Scire facias ought Þ* 


In 


to have iſſued before the Diſtringas; but on Þ 
Conſideration the Court thought that the Þ 
Diſtringas ought to have contained a Scire fa- 

cias in it, and ſo they obtain'd Leave to 
plead. _ DR | 


In the Caſe between the King againſt the 


Inhabitants of Woodford, & c. 1 Lev. 108. on 


he Diſtringas, two of each Village came and 
pleaded for themſelves and the other Inhabi- 
tants of the ſeveral Villages, that the Fen- 


ces were proſtern'd in the Day-time, when 


the Perſons might be known. Abſque hoc that 


they were proſtern'd in the Night- time, or at 


ſuch time that the Offenders could not be 


'F known, and Iſſue thereupon. On a Trial of 
this Iſſue at the Bar, it was agreed by the 
Court, that if the Proſtration be in the Day- 
time, or in the Night, ſo publickly that the 


ale factors were known, it is not within the 


'F Statute ; for the Statute was to give Reme- 
fly where they were without Remedy by A- 
ktion of Treſpaſs, and ſo it was done in this 
Caſe: And therefore Verdict was given for 
the Defendant by the Direction of the Court. 


And to the ſame Effect is the 2 Inſt. 476. 


and on the Words in the Act of Weſtm. 2 C. 
46. viz. Et cum contingat aliquando quod aliquis 
jus habens appruare foſſat aut ſepem levaverit &. 
| Gliqui noctanter vel alio tali tempore quo non cre- 

ant fact eorum ſciri foſſatꝰ aut 7 Ha proſtraverint . 
A pec ſeiri poterit per Veredictum Aſſize aut Furate 
Jui foſſat aut ſepem proſtraverint nec velint homi- 
bes de Villat' vicin' indictare de hujuſmodi culpabiles 
fiſtringantur propinque villate circumadjacent le- 
vare ad cuſtag proprium & damna reſtituere. And 
there it is ſaid that the Inhabitants of the 
Villages ſhall have a Lear and a Day to in- 
ict the Offenders. And in the Caſe of Sir 
F. Procter againſt Sir 7. Mallery, 1 Roll's Rep. 
365. it is ſaid by the Lord Coke, that he had 
deen an ancient Reading, in which it was 
deld that the next Villages ſhall have a Year 
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fo. 1 59. 


Informat' on 
the Stat' 25 
Car. 2. called 
The Teſt-Act. 


Deane, it is not ſhewn that the Encloſure was 


out Warrant, ſed non allocatur; for it ought to 
come in by Plea after Appearance, and not 
by way of Exception. Vid. Cro. Car. 439. the 
King againſt the Inhabitants of Epworth, &c.| 
And Cro. Car. 5 80. where there is a Cur” ad. 
viſare vult, if a Diſtringas lies againſt the In- 
habitants without a Scire facias to anſwer. 


Aclion on Stat? and Bar per Stat 


they ſhall not be indicted wichin that Time, 


then they ſhall not be indicted on the Statute 
to repair the Encloſure ; but the Party grie- 
ved ſhall have an Action on the Statute, as: 
Man that is robb'd ſhall have on the Statute 


of Winton, And that there is a Note in the 


Margin of the Reading, that in the Time of 


E. 4. Pigot Juſtice, held according to the 


Reading. And by the Record it ſeems to me 
to be good Law, and the Lord Chancellor 
afterwards 3 agreed to all that 

vh aid by Coke. And in Cro. Car. 280. 
Exception was taken that it was not ſhewn| 
that the Plaintiff was Lord of the Waſt, and 
had Right to approve, ſed non allocatur, be. 
cauſe that it ought to come in of the other| 


which was 


ſide. 


Another Obje&ion in this Caſe, was, that| 


the Encloſure being in part of the Foreft if 


with the King's Licence, and then it is with- 
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Vide Tbeſaur Brevium, 154 & 155. 
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Story verſus Pleaſaunce. 
Paſch. 2 Fac. 2. Rot. 683. C. B. 


HE Informer ſaith, that the Defendant on | 
the 9th of Auguſt, 34 Car. 2. and for ſix} 
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Months and more, then laſt paſt, had exerciſed iu 


Offer 


* Adion on Stat and Bar per Stat” 61 
ne, fiice of High Bailiff, of the Honour of Pickering, 

ute "Br having taken the Oaths, nor ſubſcribed the De- 

rie. F#claration in the ſaid Adt, and prays Proceſs againſt 

| be Defendant; and that he may have 500 |. for- 

Feited by the Defendant by virtue of the ſaid Act. 

the Ibe Defendant ex gratia Cur' appears by Attorney, Appears by 


Of demands Oyer of the Information, and prays an Im- Attorney ex 
be n pleads i bat be ts 
the parlance, and then pleads in Bar, that be, after the 


me Ad, and before the 1ſt of Auguſt, Anno 25. in 
lor! the [aid Act mentioned, Viz. at the Duarter-Seſſions 
of the Peace held for the North-Riding of the Coun- 


g ty of York, before ſuch Fuſtices by Name in open 


wn! Court, between the Hours of 9 and 12, took the 
and 3Oaths of Allegiance and Supremacy and ſubſcribed the 
be. "Declaration in the ſaid Act mentioned; whereupon the 


her "Plaintiff replies, and (proteſting that the Defendant _ 
before the ſaid 1ſt of Auguſt did not take the ſaid 


hat} Oatbs and ſubſcribe the Declaration) ſays that at the 
time of making the ſaid Act, or ſome other time be- 
was} fore the ſaid 1ſt of Auguſt, &c. the Defendant 
ith. had the Office in the Information mention d. De- 


1 
ee 
© 


mmurrer and Foinder in Demurrer, 5 
not! Judgment was given in this Caſe for the fo. 162. 
the Defendant, but for what Reaſons I can't at 
Kc. preſent poſitively declare, not having any 
Note thereof; but yet I will make ſome 
Obſervations in the Caſe, which peradven- 

ture may be of ſome uſe. 5 

And firſt, as to the Information it ſelf, it 
ſeems that it hath not well purſued the Act, 
as to ſetting forth the Offence againſt it; for 
by the Statute thoſe Perſons who had Offices 


4 0 
0 8 
5 


before the firſt Day of Eaſter - Term 1673, had Offices 


in thirty Miles of them, during that Term #afer - Term, 


i op were to take the Oaths in the Court of 12s > no i 
| fa Cbancery, or in the King's Bench, or at the ſident, Gc. 
1 Quarter-Seſſions of the County, or Place ſhould, &. 


By the Ac 


Perſons who 


| Ewhich were in London or Weſtminſter, or with- before 1ſt of 
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62 Aclion on Stat and Bar per Stat' Þ © 
where they ſhould be reſident on the 2othÞ 
Day of May before the 1ſt Day of AugufÞ 
1673. i” 
And Perſons And by another diſtin& Clauſe thoſe Per. 


who ſhould ſons which ſhould be admitted, &c. into a þ 
be admitted ny Office, &c. after the firſt Day of the ſaid 


after. Orc. and Eaſter-JTerm, and who at the time of ſuch Ad. | 


at the time of 


ſuch Admiſ. Miſſion, & c. ſhould be reſident at London or f 
ſion ſhould be Weſtminſter, or within thirty Miles of them, 
reſident, &c. ſhould take the Oaths in the Courts afore- Þ 
ſaid in the next Term after, or, in default! 


ſhould, ec. 


thereof, at the Quarter-Seſſions of the Coun. Þþ 


ty and Place where they ſhould be reſident Þ 


next after ſuch Admittances. | 


So that (as it ſeems) the Information 
The Infor- 


* ought | : | | » 
dave” tied thoſe Particulars, that the Defendant might 


theOffence to have made a direct Anſwer thereto, and that 
one of thoſe ſuch ill Allegation that the Defendant on the 
Particulars. ↄth of Auguſt, 34 Car. 2. & per ſex menſes & am- 
plius tunc ult* preterit” & per ſex menſes tunc proxi- 

me ſequen & extunc hucuſq; gerebat & exercuit 
Oſficium pred” is inſufficient ; for it might be 
true if he had exerciſed the Office before the 
firſt Day of Eafter-Term, or after the ſaid 
Term, but as it ſeems it ought to have 
been alledged that the Defendant at ſuch a 
Time had been firſt admitted into the ſaid 
Office (or bad entred, or was placed or taken into 
the [aid Office) as the Words of the Statute are, 
and that he had not taken the Oaths, &c. at 
ſuch Time and Place after which they are 
required by the Act, and not ſo generally 
that he had never taken the Oaths, &c. ac- 
cording to the Form and Effect of the Act, 
which ſeems to be too looſe and uncertain, 


penal. Vide for that, 1 Lev. 145. Brookes and 
Deane's 


ought to have applied the Offence to one of 


eſpecially in an Information on a Statute ſo 


: 1h it the 500 l. are not forfeited by the ,,- 


Que | 
had it been ſo; for altho' in an Action on Where the 
the Stat. 23 Eliz. cap. 1. for Abſence from 5 may 


Church, the Conviction for the Offence may De in eh... 


ecovered by h him who will ſue for the ſame 


Aclion on Stat” and Bar per Stat 6 3 


ö Pens Caſe, and 3 Lev. 293. Walnough and fo. 163. 


"Holgate 5 Caſe. And (as it ſeems ) it ought 


; bn: to have been particularly averr'd, that And averr'd 
the Defendant, after his Neglect to take the that the Def. 
Oaths, &c. had exerciſed the Office; for after hisNeg- 


lect exercis'd, 


I am very certain there was an Exception 


taken to the Information, for, that Proceſs 
Vas thereby only prayed againſt the Defen- 
| dant to anſwer the Premiſes, quodque ipſe ba- 
| bere valeat 9 1. per predict F. occaſione premiſs 
fori fad vigore Actus pred” which amounts to 
no more than that he might be enabled to 
have the 500 /. whereas the 50017. ought to 
| have been demanded with ſuch Concluſion, 

| per quod Actio accrevit eid R. ad habend & exi- 


gend rad 50 |. Bur it had been a greater 
fron if the Information had been ill 


ſame Action 


be in the ſame Action wherein the Forfeiture n be 
is demanded, (as Co. 11.59, Cc. and Roll's Forfeiture is 
1 Rep. 90. 234. Caſe 6. and 3 Bulſtrode 87. demanded. 
the King againſt Law, are) yet there is great 

| difference between the penning of that Statute | 

; and Stat. 25 C. 2. for in the former Statute 

it is only ſaid, that if one abſent himſelf from 

Church, &c. and being thereof lawfully con- 

victed (without ſhewing how) he ſhall for- 


feir, Cc. But by the Act 25 C. 2. it is enact- 


ed, that whoſoever ſhall neglect to take the 
f Oxchs, Cc. and after ſuch Neglect ſhall exe- 
7 cute the Office, and being thereof lawfully 
convicted on an Information, Preſentment 


|: Indictment, &c. ſhall forfeit pool. to be 
by 
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Where it 


ought to pre- 


cede. 


ought not to be, prout per Record? & c. for it is 
appointed by the Act that a Record ſhould 
be made of all thoſe Matters. And ina 


| Town-Clerk of Oxford, it was reſolved, that 


Error. 


fo. 164. 


Debt qui tam, tas enatted, That after the 1ſt of May 
c. for uſing 


Midge F 94g than ſuch as at the time of the Act did lawfully uſt 


prentice, &c. 


Adion on Stat” and Bar per Sa“ 


by any Action of Debt, Suit, Bill, Plaint or 
Information ; ſo that there are other Means 
preſcrib'd for the Recovery of the Penalty, 
which are by the Conviction of the Offence, 
and by conſequence the Conviction ought to 
precede the Action for the Recovery of the 
Penalty. 8 

As to the Plea in Bar, that (as it ſeems) i; 
nothing to the Purpoſe, becauſe that it doth Þ? 
not appear that the Defendant had the Of. Þ?! 
fice before the 1ſt of Auguſt 1673, or at the 
Time that he took the Oaths, &c. And 
without doubt the Intent of the A& was, 
that the Oaths, & c. ſhould be taken, &c. in 
114 hoe; 

Quære alſo, if the Concluſion in ſuch Caſe 


Trial at Bar in the Common Pleas between 
Slatford and Thurſton concerning the Office of 


ſuch Record was the ſole Evidence of the 


taking of the Oaths. Which Caſe is to be 
ſeen after in this Book, under the Title 


2 1 4 4 223 


Gay verſus Welch. 
Hill. 2 & 3 Jae. 2. Rot. 520. C. B. 
TE Plaintiff declares, quod cum per 5 El. 
then next, it ſhould not be lawful for any Perſon other 


or exerciſe any Art, Myſtery, or manual Occupation, 
to ſet up, uſe or exerciſe any Craft, Myſtery, or me: 
| | | nua 


Action on Stat and Bar per Stat? 
| BS... Occupation at the time of the Act uſed or occu- 
id within the Realm of England or Wales, 
5 he ſhou'd have been brought up therein ſeven 
ars at leaſt as an Apprentice, upon pain that eve- 
6 xy Perſon willingly . or doing to the contrary 
e ſpou!d forfeit and loſe for every Default forty Shil- 
2 for every Month, one Moiety whereof ſhou d 
ge to the Queen, and the other to bim or them N 
who wou'd ſae for the ſame. Et in facto dicit, 
that the Art or Myſtery of a Tallowchandler was at 
the time of making the ſaid Ad an Art and Myſte- 
try uſed infra Regnum Angliz, viz. apud, &c. 
And that the Defendant a 29 Die Novembris 
1 Jac. 2. apud, &c. did ſet up and exerciſe the 
the Art of 4 Tallowchandler, ac præd' Artem 
ſe I five Miſterium ab eodem 29 Die Novembris 
ic Aid uſe, exerciſe and continue per ſpacium decem 
14 Menſium, and bad not ſerv'd as an Apprentice in 


a eadem Arte per ſpacium ſeptem Annor' per = 
n (quod, &c. To this the Defendant pleaded Nil RE 
of debet. . | N 


ar After Verdict for the Plaintiff it was mo- . 
ne Ned in arreſt of Judgment, That the Action , 
be aid not lie at Weſtminſter by reaſon of the 
le Stat. 21 Fa. C. 4. But the Caſe being of 
great Conſequence, was ordered to be put into 
the Paper, and ſo it was; and argued the 
next Term after by the Council of both ſides, 
and many Caſes were cited by them (Three 
Judges being only preſent) viz. Barns and 
LHughes's Caſe, 1 Sid. 400. Dyer 236. 3 Cro. 737. Gu. Cor, 
2 Keb. 401. Latch 192, Raymond 344. 3 Inſt. 146. 1 Salk. 


793. Stiles 209, 223, 353. 4 Inſt. 65, 172. 372. Pl. 13. 
ay Wand after, the Chief Juſtice and one other 14. 
her were of Opinion for the Action, but the 
uſe third was ſtrenuouſly againſt it; and beſide 


the Caſes cited, he rely'd much on the Caſe 
of Naylor and Aſb, Stiles 223. But the Point 
H | F | | Was 


66 Adlion on Stat? and Bar per Stat” F* 
was not abſolutely reſolved, for it wal 
thought worthy to be determined in the EE 
chequer-Chamber, C 


— 


Read verſus Jones. | 
Paſch. 3 Fac. 2. Rot. 544. C. B. ＋ 
„ | H E Declaration ſets forth the Statute and th | 


On the Feat Penalty and bow the ſame is to be recovered | | 
8 El. c. 2. for then the Offence againſt the Statute, viz. That thif 
- Arreſt in Defendant ſued out a Capias with an Ac etiam ut, 
the Name of Debt for 100 1. out of the Common Pleas, and dr 1 


__ 58 livered it to the Sheriff, &c. to which the Plaintifſf 


ſent. gave Bail, &c. by reaſon of which Arreſt he ſpe} 4. 
15 10 l. and ſuſtained 60 l. Damages, quæ atting 1 
ad 70 1. Therefore prays the Defendant may ſuffa'h & 
6 Months Impriſonment without Bail; ac diciÞ t. 
quod occaſione præmiſs Actio accrevit &c. ul 
bade treble Damages. „% 
Theſe Exceptions were moved in Arreſt off te 
Judgment. . 
fo. 169. 1. That the Statute 8 El. cap. 2. on which * 
this Action is founded, is miſrecited; for the 
Statute ſpeaks of ſeveral Courts particularly, ! * 
and then ſays in other Cities and Places, in 
which Actions of Debt, Treſpaſs, and other 
perſonal Actions, &c. And the Declaration!“ 
is general in any perſonal Actions, numbring Þ ( 
them as Debt, Treſpaſs, Go. = 
2. That an Attorney is not within the! ! 
Statute (which as one might very well think! 
ſhould be ſo above all other Perſons) Cauſa Þ 
patet. „ . RS 
g 3. That the Action lies not before Convi- Þ 
ction, Cro. Ja. 188, contra. i 


4. That 
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4. That the proſecuting a Writ out of the Fo not on 
Court of Common Pleas, was not within the this Stat for 
{ "ow ſuing a Writ 
Statute of 8 El. and ſo was the Opinion of out of c. B. 
the whole Court; and thereſore Judgment 

= was given for the Defendant without any 


' "Regard to the other Exceptions. 


— 3 — * 8 4 
a 4 EY —_—_—_ 


r 


N * Whitgrave verſus Chancey. 


lob Hill. 10 & 11 V. z. C. B. 
„ IN an Indebitat' aſſumpſit for 100 l. wor at — = "OY 


ih | Paſſage,and for 100 l. on Account, the Defendant, &,,v again 

b | as to the Rand promiſe, pleads Non aſſumpſit, and — G. 

oÞ  Iſue thereupon; and as to the other promiſe, pleads the ming. 

rh Statute againſt Exceſſive Gaming, and that he loſt 

ith the ſaid 100 1. to the Plaintiff and zo l. to one 

© Woodhouſe, at one and the ſame time and meet- 

| ing. To which the Plaintiff demurs, and the De- 

ol fendant joins in the Demurrer. . „ 

The whole Court was of Opinion, that Indebitat aſ- 

an Indebitatus aſſumpſit doth not lie for Money ſumpſt lies 

N | not for Mo- 

e won at Play, but there ought to be a Speci- ney. vo at 

„ al Declaration, and for that diverſe Caſes Play. 

in were Cited to be ſo reſolved. And as to the 

er ſpecial Plea, the Court were of Opinion that 3 

n 'rwas good, according to Hudſon and Mallei's 1 lk. 344. 

| Caſe, 3 Keb. 671. But it was ſaid by two of P1.2. and 345. 
the Judges, that peradventure by Special Pl. 3. 4+ 

E TRY a good Replication might be 

mad. e 1 
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Baker qui tam &c. verſus Duncalfe. 


Trin. 5 W. & M. Rot. 685. C. B. 


fo. 193. H E Declaration recites the Statute, an 
Debt on 23 avers, that no Perſon as inheritable to th 


H.6. c.8. for Sheri od. | | | 
exerciſing the Office of Sheriff, and that the Defendant had u 


- Eſtate in the Office of Under Sheriff ; then ſets fang 
r bark the Offence per wok Adio . The 25 * 
for two Years pleads in Abatement that he is an Attorney of th 
together. Common Pleas. The Plaintiff demurs general 
and demands Fudgment for the Debt. The Defen. ! 
dant joins in the Demurrer, and demands Fudg. 
ment, and that the Plaintiff may be barr l. 
This Caſe is reported in 3 Lev. 398. Bu: 
for Authorities to prove that the Suit is the 
Suit of the Informer, which are not men. 
tioned in that Book, vid. Cro. Car. 10. and 
Hutton 82. Farrington's Caſe. 3 Inſt. 194. Mi 
541. 1 Leon. 119. Stretton and Taylor's Caſe. 1 
Cro. El. 138. Hammond and Griffin's Caſe. M. 
594. Agar and Candiſh's Caſe. Lutwyche for Wi 
the Defendant, and Judgment was given for 
him. 3 =. . 
Note, That the Demurrer and Joinder in 
fo. 197. Demurrer are, as if the Defendant's Plea had 
fe Salk. been a Plea in Bar, which as it ſeems ought 
218. 4:2 not to be. But for that vid. Putt and Noe: 
_ worthy's Caſe, 1 Ventr. 135, 136, 137. _ 
Note alſo, That by the Statute 23 H. 6. 
| Perſons inheritable to the Office of Sheriff 
at the time of making the ſaid Act, and allo 
| ſuch Perſons as had Freehold in the Office of 
Sheriff at the time of making the ſaid AR, 
and their Under-Sheriffs and Clerks are ex- 
cepted out of the ſaid Act. And in the De- 
claration it is averr'd, that the Defendant 
| = | never 


ni 
I, 


fo. 196. 


IE 

* * 
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Giver had any Eſtate of Freehold, or any 
| acher Eſtate in the ſaid Office of Under-She- 
gf; which is to no purpoſe: For if the She- 
| 1 himſelf hath Freehold in his Office, the 
| Poder Sheri is excepted as his inferior Offi- 
But Quære if there be any need of ſuch 
1 ect for it can't be eaſily preſumed, 
that an Eſtate of Freehold which was in Eſſe 
Ka the time of making the ſaid Act of 23 H. 6. 
| Mach. Continuance to > this Day. 

r —.— 

5 


—— 


Sedgwick ve Richte. 


Entred Mich. SW. & M. Rot. 400. C. B. 


. N an Action of Debt by an nne on the Stat fo. 197. 
31 El. C. 12. the Defendant. pleaded Nil 
14 1 and Iſſue thereupon, £ 


e. This Caſe is reported in 3 Lev. 374. and fo. 20 
If a Com- 
1. | ſuch a manner, that at leaſt it may be L 


or llected that Judgment was given for the er ſhall have 
ot intiff with Coſts: For there it is ſaid, that Coſts. 
agment was ſtayed till the Plaintiff ſnewed 

uſe, and that one Reaſon of making that 

ble was, becauſe *twas moved by the De- 

pdant's Council that no Coſts ought to be 

ven the Plaintiff. And then it is there ſaid, 

bt it was anſwered by che Plaintift's Coun- 


6. that when the Penalty is certain, Dama- 

rift and Coſts ought to be given ; but when 

Iſo Penalty is uncertain, not. And for that, 

; of * and Mingates Caſe, 1 Cro. 559. 1 Fones — 
\&, . Co. Entr. 163 & 164. Rolls 1 Abr. 579 — 
ex- Iich is a Miſtake, I begrs): 28 


te cited, and that thereupon Judgment | | 
s given. for the Plaintiff. But to that it 1 
ver i anſwered by the Defendant's Council, 
; i that 


1 


70 


1 Selk. 206. 
PI. 4. 
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that the Books of 1 Cro. 559. 1 Jones 447. antiÞ © 
x Rolls's Abr. 579. ars all one Caſe, which; * 
for taking of 10 d. for a Diſtreſs; for hÞ © 
the Statute 1 and 2 Phil. & M. but 4 d. ou 
to be taken. But the chief Reaſon there 1 
appears by the Report of the ſaid Caſe if 


Jones, viz, becauſe that the Penalty is give, 
to the Party grieved ; and as to the Prec. 
dent in Co. Entr. 163. that is an Action on H 
Statute of 13 El. c. 5. in that Caſe the Mo, 


ety of the Forfeiture is given to the Par ©, 
grieved. And as to the other Preceden | 


Co. 164. that is in an Action on the Statut 


21 H. 8. c. 6. of Mortuaries, and the who? 
Forfeiture is given to the Party grieve 
And for the Defendant, the Caſe of EH 
and Buntly, 2 Keb. 781, and 788. (which , 
now reported in 1 Ventr. 133 and 134) wil 1 
cited; where in an Action on the Statut: 
17 Car. 2. c. 2. after Verdict for the Plain ti 
it was moved in Arreſt of Judgment, that uſe 


| Coſts or Damages were to be given to 


cited for that purpoſe. But it was reſolrſ 
by the whole Court, that Coſts ought not il 


Forfeiture be certain or not; but where 
certain Penalty is given to the Party grieve 


Plaintiff. And the Caſe of North and i 
gate, and the Precedents in Co. Entr. wen 


be given in a popular Action, whether ti 


there he ſhall have his Coſts and Damag . 


Hutt. 22, the ſame Caſe. True it is, that! 
but the Reaſon thereof is, becauſe that it 


recover Damages. Co. 10. 116, a and 6, 


Vid 1 Brownl. 66. King and Law's Caſe, at 3 


an Action on the Statute of 8 H. 6. of Fon 4. 
able Entries, the Plaintiff ſhall recover Colby 


not a Law of Creation, but of Additio! 
for by the Common Law the Plaintiff ſhoil 


0 
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| > fold's Caſe. Lutwyche only was of Council 

with the Defendant in this Caſe of Sedgwick 

and Richardſon, And I always after the Caſe 

was moved, till the Report thereof in 3 Lev. 

chought, that the Rule of Court was, that no 

Coſts were given in this Caſe; but that Re- 

port put me upon further Inquiry of the 

Truth thereof: And to that purpoſe I view- 
ed the Record thereof, which is entred Mich. 

I 5 V. & M. Rot. 400. and not Trin. 5 W. & M. 

as is ſaid in 3 Lev. But no Judgment is entred 
on the Roll, nor is there any Footſtep of the 
% Caſe in point of Coſts, to be found in the 
p Remembrance or the Court-Book. But that 
which gave me full Satisfaction that no Coſts 
1 were given by the Court, is, that the De- 
u fendant himſelf informed me that very Day, 
as he had before, ſome ſmall time after the 
Debate of the Caſe, that he had only paid 
the Penalty (viz. the 10 J.) in diſcharge of 
| the Suit againſt him. By 1 


© 


—_— 


Percival qui tam c. verſus Mitchell. 
Hill. 6 V. 3. in C B. 


GR 
EAT AE FE 7H T * . 


1 : 5 
0 II Debt qui tam &c. the Informer declared, fo. 1201. 
ne = | that the Defendant had not repaired to Church Debt, qui 


Vor t1 Months contra formam Statut' &c. where- 2 88 
% be had forfeited 20 l. per Month, & c. amount- not e 
ing to 220 l. in three Parts to be divided. The 

| Defendant pleads a former Conviction on an In- 
dictment at the Seſſions of Peace by Proclamation, &c. 


F 4 co former. 


2 — 8 5 of 2 ns 2 — — - — by — Tags WY r * x £ — 
— - . 
>>. © ” * 4 50 5 oa ou ER On » 
F m! co Ye ee ˙ mwÄm x r ” 2 : N 
: ; 2 5 : — — — —Vp— 
» — — 
l * NETS IRIS om = _ 


to Church. 3 


fo. 208. Y 


oe in Bar. Demurrer and Joinder in Demurrer. 

Sis There were not any further Proceedings, Conviction 
1008 in the Caſe, after the Joinder in Demurrer. by 1 
ov That a Conviction by Proclamation is a Bar Bar to A. In. 
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as it ought to conclude contra Jorma Sta | i 
unded one 


tutor becauſe the Action is 


ſeveral Statutes; and for that were cite 
3 Cro. 750. Dingley and Moore's Caſe. 2 c 
| 140 F 


* 
5 * 


to an Informer, vid. Bridgman 120. 2 c 1 
481. Lane 66. Noy 117. 11 Rep. 65 and 6% 2 
Cawley of Recuſants, 78 and 79. 7 
1 nee: —W 4 
Bamb verſus Nandike, 5 
cs 85 5 
Trin. 9 W. 3. Rot. 1875. C. B. ; 
Nec 
TY ao. J. Debt qui tam &c. ſor 2201. the Informy t. 
Debt, qui declares that the Defendant for 11 Month t 
rom Gre. for- prox' ante impetrat' brevis ſcilicet 8c. h t. 
Recuſancy in not repaired to Church, &c. Sed per totum tem. f 
60 Cine pus obſtinate & voluntarie abſtin' contra for- 
0 ur c 3 
mam Statuti per quod actio accrevit dicto Do- c 
Bar by Judg- mino Regi quam eid' Jacobo ad exigend dic t 
ment againſt 220 l. The Defendant pleads in Bar, that 4 Jan] f 
her in an A- 8 W. one W. V. ſued out another Writ again berfÞ 
ction brought for the ſame Offence, ret' octab' Hill) "That tf t 
by another Parties appeared, and the Sheriff return'd a Ni © ( 
Informer. chil; That the Informer thereon declared, a. ! 
demanded the three parts, &c. and had Tudrmen 1 
by non ſum informatus; then concludes with proffÞ © \ 
per Aver ments. The Plaintiff replies, that ti e 
Original ſet forth in the Bar, was not proſecutu ) 
within 12 Months after the 11 Months, The Diff k 
fendant rejoins, and ſays that the Original iſſulÞ t 
within the Time limited, and as it ought to hau c 
iſſued. Demurrer and Foinder in Demurrer. t 
fo. 212. The ſole Queſtion which was debated in | 
7 5 this Caſe was, Whether the Declaration wal | ( 
| good or not. W t 
Two Exceptions were taken to it: 1. That Wy 
it concluded contra formam Statuti; where: « 


— 
— 


—_— 
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142. Broughton's and Moore's Caſe in Point, 
and there Coke ſaid it was fo adjudged in 
Tualbot's Caſe. | 
| To that it was anſwered, that the Prece- 
* dents are as the Declaration is here, Herne 
Jo. Co. Entr. 569. b. Winch 522, 523, 524, 
E 526, 527, and 660. 1 Brownl. 135. 

The other Exception was, That the De- 
dlaration was too general, and not according pi 
to the Precedents, by which it is ſhewn how 
the 20 J. per Month is forfeited, viz. ſo much 
to the King, ſo much to the Informer, and 


? 5 


| ſo much to the Poor. 


But to that it was anſwered, that the Pre- 
cedents are both Ways, and the Court will 
take notice how the Forfeiture is to be di- 
7 ſtribured. „„ 
Ihis Caſe was argued Mich. 9 W. by Wright 
the King's Serjeant for the Plaintiff, and 


| © Girdler for the Defendant ; and Hill. 9 W. by 


| Lutwyche for the Plaintiff, and Levinz for the 


73 


1 Salk. 383. 


34. 


Defendant; and then Cur* adviſare vult; and 


| what Event it had, I cannot by any means 
But the Caſe of eſt in Owen 135. ſeems to 


bea ſtrong Caſe, that the Declaration ought 


to conclude contra formam Statutor I have 
| caus'd the Court-Book and the Remembrance 
to be ſearched, and it doth not appear there- 
by that any Judgment was ever given in the 
| Caſe; and I have ſo often loſt my Labour in 
the ſearch of the Rolls of Court, I was diſ- 


i$ £ 


entred on the Roll. 


p = | 


couraged to ſearch if any Judgment was 


| miſs detain'd. That the Defendants grana præd 


74 Acliom on Stat and Bar per Sat- 
Ao , LC 
Belaſyſe verſus Burbridge & al 1 
Trin. 7 W. 3. Rot. 684. C. B. | ; 
fo. 213. E Plaintiff declares, that on the 20th i © 
Action on 1 March 1692, apud Holme in Conf | 
the Stat 2 W. Nott' he demiſed a Houſe, 8c. in H. N. & B. i] * 
8 Di. Com' præd' t Robinſon habend' for 4 Tear, & f 
ſtrelſs Vr ſic de anno in ann' &c. virtute cujus RobinſaÞ \ 
| entred and Was poſſeſſed, Er {ic inde poſſeſſionat | | ( 
the Plaintiff 20 Decemb' 1694 in & ſuper dimiſ!Þ 
præmiſs' 5 quarter” Hord' & 5 quarter'Siliginſ® * 
diſtreined for a Tear and a half's Rent, ending a © 
&c. and the ſame in 4 Barn parcell' dimiſs pra. z | 


in horreo præd apud Holme præd vi & amp 


recuſſer 


Jo this Declaration the Defendant plead = 


ed Non culp' and the Iſſue was tried at Notting. 


bam Aſſizes, and found for the Plaintiff + 
gainſt all the Defendants except Burbridg:; 
and after this Verdict it was moved in Ar reti] 


of Judgment, --. 1 

fo. 214. 1. That the Statute 2 V. & M. which give 
3 gt Power to ſell a Diſtreſs not replevied Within 
{cues Goods five Days, ſays, that the Party who diſtrein | 
taken for may fell, Cc. after Notice given to the 
Rent-Arrear, Owner of the Diſtreſs, or Notice left at the 
| anion ime Owner's Dwelling: houſe ; and in this Decla- 
NI. tis not ne- ration no Notice is alledged. But to that t 
deſſary to give was anſwered, and ſo reſolved by the Court, 
him Notice of that foraſmuch as the Defendants are Ton 
* Feaſors, no Notice is requiſite: For the In. 
Stat” requires tent of the Act was, that the Owner of the 
to be given Goods diſtreined ſhould have Notice to bring 
to the true his Replevin ; but it doth not ſignifie any 
Owner. thing to the Defendants who are Tort * 
e | ors 


But it was anſwered, and ſo agreed by the 


the Reſcous was made. But it was anſwer- 
ed, and ſo agreed by the Court, that in 
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ſors, whether Notice was given or not, and 
ſo no Notice requiſite. 


2. That it doth not appear that the Corn 


diſtreined was unthraſh'd ; and if not, it is not 
| diſtreinable within the ſaid Act, which gives 
Power to diſtrein Sheaves or Cocks of Corn, looſe Corn is di. 

| or in the Stra: ſo that the Ad provides only ſtreinable, 
for Corn unthraſh'd. Sed non allocatur; for Whether 
| whether the Corn is thraſh'd or not, it is 
diſtreinable. „ 1 3 
3. The Plaintiff declares, that the Diſtreſs gy... 4 
Was taken for Rent reſerved on a Leaſe for — 3 

one Year, & ſic de anno in annum quamdiu am- 
bhobus partibus placuerit; ſo that this Leaſe was 


thraſh'd or 
noc. | 


determined at the End of one Year, and con- 


| ſcquently the Plaintiff could not diſtrein for 


the Rent of that Year and half a Year more. 


Court, that this Leaſe was a good Leaſe for , Year, & fic 


| two Years at the leaſt, according to 6 Co. 35. 4 anno in ann 
| 6b. the Biſhop of Bath's Caſe. 3 Cro. 775. A.- is good for 2 
| gard and King's Caſe. 1 Sid. 423. Goſtwick's Years at leaſt. 


* 


| Cale. 1 Mo. Rep. 3. 


4. That there was no Venue laid where 


fo 215. 


this Caſe there is a ſufficient Allegation that 5 


the Reſcous was made at Holme; for the De- good Venue 


| Claration ſays, that the Corn was impounded in Reſcous. 


in a Barn parcell dimiſs præmiſſor and that the 
Defendant at Holme aforeſaid reſcouſed it out 


ä of the ſaid Barn; ſo that the ſaid Barn ſhall 


be intended to be at Holme, otherwiſe the 


Defendant could not reſcue the Corn at 


Holme out of the ſaid Barn. 
5. It was objected, that altho' the Venue 
be admitted to be laid at Holme, yet it is not 


good ; for the Venue ought to come from 
E Holme, 


— 


41 
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for a Reſcous, that the Venue is well laid; for this Action 
on a Demiſeis founded on a Tort, and not on the Right 
of Land in 3of the Land; and the Demile, &c. is only an 


Villages, and Inducement to the Action, and the Tort is 
the Reſcous 


laid in one of the principal Matter, and therefore the Ve. 
em, the Veni- nue ſhall be laid where the Fort is done; 


e ſhall come and with this Difference they agreed. 3 Cro, 


From the 
Place where 


Sidenham verſus Robins. Ney 9. Banning's Caſe, 


theReſcousis 3 C79 427. Bragg verſus Bauning, and 571. Þ | 


ſuppoſed. Leed verſus Shackerly. Hob. 305. Clerk verſus 
8 Mood. Hut. 39. And afterwards in Hillary 
Term, 8 V. 3. Judgment was given for the 
Plaintiff. Lutwyche for the Plaintiff, and Wright 

the King's Serjeant for the Defendant. 


Holme, Northmuskham, and Bathley, where the 
Lands lie. Bur it was anſwered and reſolved 
In an Action 5 


Ridley & 4, werſus Bell. 
Trin. 13 V. 3. Rot. 406. C. B. 


| fo. 215. "HE Plaintiffs declare, that they entred for |: 


Action on F : 
the Statute of Exp ortation 17000 Coafiſh ; That t hey were 


& 6H. GM. ©xported, and Oath made that they were Engliſh 
I 10 . talen; That the then Collector made out a Deben- 
brought a- ture, to certify, &c. whereof Notice was given to 
gainſt the De. 5% Defendant And then ſet forth how the Debt 


tendant as 


became due, and that they requeſt ed the Defendant 
© —_ . y req efendan 
£0 galt 52 to pay it within 30 Days, who had ſufficient Money 


ty. then in his Hands, and alſo that they requeſted him to 


ſave the Requeſt after the 30 Days; but ſay, that 
there was no Evidence given that the Fiſh were 
Engliſh taten, &c. ſave the Certificate, &c. 


In 


| pay after the 30 Days. : The Defendant pleads 
Nil debet. The Jury bring in a Special Verdict, 
and thereby find all the parts of the Declaration, 
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In this Caſe, by the Opinion of the whole fo. 227. 
Court in Hillary Term, Anno primo Anne Re- 
| vine, Judgment was given for the Plaintiffs. 

q Hooke and Cartheꝛ for the Plaintiffs, Prat and 

F *Lutwyche for the Defendant ; bur the Caſe 

Vas never argued by Lutwyche. 5 

Note, That this Action is founded on two 

| Statutes, one made 5 & 6 V. & M. by which 

(pag. 128 and 134) 15 s. per Cent. is given to 

| the Exporter of Codfiſh, &c. the other Act 

is made 9 & 10 V. 3. and by that (Pag. 726) 

| 25 5. is given to the Exporter for every 100 l. 

| of Codfiſh, &c. But by the former Act the 

Duty is to commence from the 25th of 

March, 1694. and to continue to the 17th of 

March, 1697. And the Codfiſh for which the 

| Plaintiffs pray the Allowance, was exported 

the 8th of February 1709, and ſo after the 

| Continuance of the ſaid former AR, as it 

| ſeem'd prima facie, But it is to be noted, that 

by another Act made 7 8 V. z. pag. 629. 

the Duty on Salt is made perpetual ; and 
this At was made at a Parliament tem” 22 

Novemb 1695. and ſo during the Continu- 
Lance of the Act of the 5 & 6W.& M. And 
the ſaid Act of the 7 & 8, recites the Statute 
of the 5 & 6 V. & M. and thereby it is en- |. _ 
acted, that the ſaid Act of the 5 & 6, and Ie ster. s 
every Article, &c. in it, ſhall continue for tinue ws ſuch 
ever in full Force to all Intents and Purpo- a Day, and be- 
ſes, as if it had been particularly recited and fore the Day 
enacted in the Body of the Act; and then it b per- 
is all one as if the former Act had been per- ee zichad 
row: at firſt, according to Dingley and Moore's been made 
Caſe, 3 Cro. 750. and Weſt's Cale, Owen 134. = _ at 
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fo. 222. 
Aumpſit 


concerning 


the Mainte- 
nance of a 


fo. 224. 


Quer aſſumeret cuſtodire infantem præd' i 


or died, viz. 1 s. in Hand, 4 l. 19 8. ſuch a DH 
and 5 |. Reſidue by 20 s. a Tear, which 5 | (WD: 
would ſecure by Bond. Et poſt expirationem «fe 


Child hucuſq; &c. and hath not proſecuted bi 
murrer and Foinder in Demurrer. 


promiſed he would maintain the Child fe 


ASS UMPSIT. 


EE . 8) 


Stinton verſus Yates  PÞ nw 
Intr. Trin. 1 Fac. 2. Rot. 344. C. 3. | ti 
HE Plaintiff aeclares, quod cum quidan 01 


L R. V. the Defendant's Son, carnalem cog. h: 
nition” obtinuiſſet de corpore cujuſdam J. 


the Plaintiff's Daughter, & ipſam puero procre «- 
Baſtard Child. aſſet, that ſhe was afterwards delivered; That ii 


Plaintiff pro relevio ſuo intended to proſecute iu 


aid R. V. Et præd' Maria deſiderans compo 
ſitionem &c. quoddam colloquium habit fu 


ſuch a Day between her and the Plaintiſf; quodi 


5 or 6 Tears, and not proſecute her Son, then i 


would pay the Plaintiff 10 l. whether the Child lil 


of the ſaid 5 or 6 Tears, ſhe would maintain tf 
Child her ſelf. Super quo the Deſendant, in coſa 
ſideration that the Plaintiff had promiſed to perfor 
all on his part, promiſed to perform all on her Pai 
Et in facto dicit, that he hath maintained thi 


Son; That the Defendant hath not paid the 4.1. 19 
nor ſecured, &c. licet adinde requiſit &c. 5 


An Exception was taken to this Declara 
tion, that it is not aver'd thereby that he ha 


five or ſix Years, and that is a Conditio 
precedent as to the whole Agreement 115 


N Aſumpſit. 


perhaps the Plaintiff would not oblige him- 
elf at that preſent time, till he had conſi- 
dered further thereof, and then to declare his 
| Mind, and thereby to make the Agreement 
| abſolute, which before was conditional. Sed 
von allocatur exceptio; for it was ſaid by the 
Court, that the mutual Promiſe of the Plain- 
tiff mentioned to be in conſideratione, &c. was 
| a ſufficient Averment to that purpoſe, with- 


an out any other Averment, and the Plaintiff 
bad Judgment. Lutwyche for the Defendant. 


th 5 Johnſon & Us verſus Mapletoft. 


uh Hill. 2 & 3 Fa. 2. Rot. 1465. C. B. 


NN E Plaintiffs declare on an Indebitatus 
e aſſumpſit, for Money lent the Defendant 


vel by the Plaintiff Jane dum ſola, and lay a ſpecial 
Requeſt before Marriage and another after. The 


Wefore the Action brought. To which the Plaintiffs 
Wemur, for that he had pleaded it after a Requeſt 
end Imparlance, and the Defendant joins in the 
Demurrer. | -” 3 . 
judgment was given for the Plaintiffs, be- 
Cauſe it appeared that the Tender was 
Miter two Requeſts to pay the Money; for 


WW Noverb. x Fa. x. when ſole, the other after 


Marriage, wiz. 1 Decemb. 1 Ja. 2. and the 
Lender was made x May, 2 Fa. 2. 


Defendant pleads touts temps priſt, and a Tender 


1e. e — —— 


fo. 227. 


hne Requeſt was made by the Plaintiff F. 
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the C. B. by 


on a ſpecial fuit between the Defendant and him concernin 


— — — 


80 Aſſumpft. 
Dimock verſus Wetheral. 
Tron, 3 Ja. 1. C. B. Rot. 1111. 


Action in HE Plaintiff as Adminiſtrator of C. D. pet 
way of Que- J. G. prox' amicum queritur de C. W.. 
ritur, is ill. un Attorn' Cur' Dom” Reg' de Banco hie 

preſen hic in Cur &c. To which Declaration 
the Defendant demurred, and the Plaintiff joined ( 
in Demurrer, ” . Mi 

fo. 228. Judgment was given againſt the Plaintiff I. 

beſcauſfe all Actions which are in C. B. are 

brought by Original Writ, or Original Bill, Ft 
or by Attachment of Privilege, and the eo! 
Action here is by way of Queritur. | 


Coninsby verſus Rodd. 
Mich, 3 J. 2. Rot. $33. C. B. 


VET E Plaintiff declares, that 1 Decemb . 
l | 2 + | Wn: 
Declaration K 30 Car. 2. quoddam colloquium habit 


e eee the Tithes of G. Meadow, whereon the Plaintif 1 
che Tithe Sof affirmed he was the Proprietor of them, which the ie 
G. Meadow, Defendant denied. Et ſup* inde agreat' fui | 
between them, that the Defendant ſhould continu 
the Collection of the Tithes to his own Uſe ;, and tha 
if the Plaintiff ſhould recover, in any Action to h 
brought by him againſt the Defendant, for an 
Tithes of the ſaid Meadow, then the Defendan® 
ſhould pay him 20 8. per Ann' for every Tear «Mi 
| (the Defendant) ſhould collect them to his own U. 
That the Defendant in conſideration the Plaintif io 
had promiſed to perform all on his part, promiſed" 
perform all on his (the Defendant's ) part. The "ay | 
kt wk 


Aſumpſr. 81 
| tf in facto dicit, that afterwards,{cil' Termino 
Mich' A' D' Reg” nunc primo in Cur' C. B. 
der breve originale, he impleaded the Defendant 
pro captione & abcariatione of the Tithes of the 
id Meadow ; taliterque proceſs' fuit &c. that 

the recovered, &c. that the Defendant hath collected 

V. the ſaid Tithes to his own Uſe per ſpatium ſex an- 

ie por” prox” poſt confection agreamenti pred 

be Plaintiff alſo declares, that the Defendant eo- 

ed dem die in Conſideration the Plaintiff would per- 
nit him to collect and receive the Tithes to 

it | his own Uſe, promiſed to pay him 20 s. 

re pro quolibet Anno &c. And the Plaintiff in 

ll, Ffato dicit, that he permitted the Defendant to 

he collect and receive them from the ſaid Day for ſix 

Tears. The Plaintiff further declares, that the 

{Defendant 1 Aug. Anno nunc Reg” ſecun- 

do 8c. in Conſideration that the Plaintiff had per- 

mitted him, 8c. promiſed to pay him 20s. pro 

guolibet anno præd' ſex annor &, | 

One Exception only was taken to the fo. 231. 

third Declaration, which was, that the Pro- 

Miſe was to do a collateral At, where there 

yas no Duty before; but the Duty commen- 

&d with the Promiſe, and therefore a ſpecial 

Nequeſt ought to be alledged ; and for that 

de cited Osbaſton and Garton's Caſe, 3 Cro. 91. 


AA — n Ce — * ey: prom 8 r — EY, 196 D = p 3 2 — — — 
— - — 
. . x — » 
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fuit res 49. Parmiter's Caſe, 1 Brownl, 13. Gore | 

n Coltbrop. But to that it was anſwered by Where 1 
bac Court, that true it is when an Aſſumpſit ſpecial R- 
to do a collateral Thing on Requeſt, a ſpe- queſt is ne- 
anal Requeſt ought to be alledg'd ; other- ceſſary, and 
an iſe, if the thing be not to be done on Re- Where not. 

r ruſt. So is Hill and Wade's Caſe, 2 Cro. 523. 

Urige and Owen's Caſe, 3 Leon. 200. Winch. 

f Pz and 103. Jones 56. Love v. Kirby, and 


eck and Mithwold's Caſe. Tones 8 E; Cro, Car. 
i d5 Palmer | and Knight's Caſe, an 4 de: 
s G Books, 


ceptor of a 


82 Aſunp fi tt. 
Books. And the Reaſon which thoſe Bo 
give for it, is, that the Requeſt is Parcel off ;: 

the Agreement. SCE allo 2 Ventr. 74 and y 

Alſo in this Caſe the Mony is to be paid! 1 

certain times, viz. pro quolibet Anno &c. whid!d 

is all one as if it had been yearly, id eſt, at i 

end of each Year of the {aid ſix Years, 20% 

The Exception was over-rul'd, but b 1 

Conſent the Defendant had leave to ple | 

over on Payment of Coſts. 


5 55 ... ͤ — 
Ewers verſus Benchkin. 1D. 
Mich. 4 Fac. 2. Rot. Fas C. B. | 1 


Anf a- UE Plaintif declar?d on 4a Cuſtom, int th: 
eg Mercatores & c. apud London reſideſ C. 
Bill of Ex- & Comercium haben' viz. quod fi aliquis Me cl 
change. cator &c. Comercium habens fecerit aliquany 
fo. 231. billam excambii ſecundum uſumMercator' 2 
ceandem alicui al mercatori &c. in Londoſ 

præd' refiden' & Comercium haben' direxiſ 

& per eandem billam &c. and that if the 8 

ſon to whom it ſhall be directed ſhall accept it, 

was liable to pay it ſecundum acceptatione 

ſuam, That one T. K. ſuch a Day, apud Sand 

wich in hoc Regno Angliz reſiden' ſecu 

dum &c. drew a Bull of Exchange on the Df 

Fendant tunc apud London' præd' reſiden &«M 

& per eandem reqviſivit eum ſolvere pre 

J. Ewers ſummam 8 l. which Bill the Defend 

ſuch a Day accepted ratione quor' quidem a 

ceptation & conſuetudinis onerabilis den 

nit ad ſolvend' &c. ſecundum acceptationeli 

ſuam, and in Conſideration thereof promiſed, & c. 

To this Declaration the Defenaant demurrea, al 

the Plaintiff join'd in Demurrer. 7 4 

VINE 


Alſumpſit. Lo 


One Exception was taken to the Declara- fo. 233. 
tion, becauſe the Cuſtom is laid at Lon- 
i and the Bill is drawn by one at Sandwich; 
o that the Cuſtom doth not extend to this 
| Caſe ; ſed non allocatur; yet the Cuſtom it ſelf 
zs alledged to be, that if any Perſon (without 
'Þ Reſtraint to the Inhabitants of London) draws 
y & Bill, ec. that the Acceptor ſhall be liable. 
Another Exception was, that the Cuſtom ide 1 Salk, 
zs that the Acceptor is to pay the Bill Secun- 127. * 7. 
dum acceptationem ſuam; and the Bill doth not * 
mention any time, nor is it alledg'd that the 
Defendant had accepted the Bill to pay it 
immediately, or at any time certain, and 
then it might be that the time to pay it was 
not paſſed before the Action brought, and 
te that was held a good Exception; but bj 
ei Conſent the Plaintiff was to amend his De- 


klaration. 5 


Stanhope verſus Butter. 
Hill. 9 M. z. c. B. 
HE Plaintiff declared on an Agreement con- ill againſt 


be Defendant of him, and alſo declared that in Con- fo. 233. 
Fderation he had ſold the Defendant a Meſſuage, o. 
gr 135 l. ſuper ſe aſſumpſit &c. And likewiſe 
Weclared on an Indebit' aſſumpſit in al 1351. 
ro precio cujuſdam al Meſſuag & . 


N 
8 


fo. 234. 


1 
* 
N 


. 
F 


al On non aſſumpſit pleaded, and Iſſue chereon, fr (anl. 
We 


mage given, and thereupon it was moved in Word be- 
Arreſt of Judgment, that in the ſecond fend * — 
3 . | I 2 all 

h arr”, it is not alledged quod Defend ſuper ſe "5 kt 
ou 


* 
9 


cerning the Purchaſe of a Meſſuage, &c. by an Attorney. 


Verdict was for the Plaintiff, and entire Da- mitting the 


umpſit, but only ſuper ſe aſſumpſit without the 1 $,14, 26. pl. 
5 G 2 _ Word 13. ES 
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wood and Mansfield, 2 Ventr. 196. was cite 


to. 235. 


ton and Smith in this Book ſeem to be ſtroꝶſ 


4 umpſit. 
Word Defend” and for that the Caſe of H 
where in Debt on a Charter- Party the Mz | 3 
fter obliged himſelf in 150 l. to the Merchar8 * 
to perform Covenants, & ad Performatin# ;, 
Convention ex parte dicti Mercatoris obligaſſet 0 
dicto Magiſtro, without ſaying quod ipſe præ ] 
Mercator obligaſſet c. And on Demurrer u 
the Declaration in Debt on this Charter 
Party brought by the Maſter, Judgment uuf 
given againſt him, againſt the Opinion oF 
Ventrs Juſtice. But quære of that Reſolution BF. 
for the Caſe between Tretheway and Elle{la* 
in the ſame Book 141. And the Caſe of Hi be 


Caſes for the Opinion of Ventris Juſtice ; bu 10 
that notwithſtanding Judgment in the pra- 
cipal Caſe was given for the Plaintiff | 


gainſt the Opinion of Blencoe Juſtice ; andi 


_ Expoſition Words Cumque etiam would bear the Conſtr. | 
of the Words | 


Cumque etiam. 


fo. 235. 


not naming the Defendant in the ſeconds 
17 Car. 2. cap. 8. of Jeofails, the Defendant F 
Plaintiff had Judgment. 


was {aid by the three other Juſtices, that thi 
ction of the Word Moreover, and then tha, 
Word Moreover would conjoin the {econ 
Promiſe to the Perſon rightly named in th. 
firſt Promiſe ; and by Treby Chief Juſtice, the 
Promiſe was aided by the Statute of 16 any... 


being once before rightly named, and thx 


Ridin e 
Trin. 13 W. 3. Rot. 406. C. B. * 
XM Action on the Caſe for Houſhold Stuff ſou 


j 


by the Plaintiff to the Defendant, in whii 4 
the Plaintiff declares ſeverel ways, A 


e Aſſumpſit. = 85 


After Judgment by Default and a Writ of fo. 237: 

Inquiry of Damages returned, theſe Excep- 

KF tions were taken in Arreſt of Judgment: 

1. That there is no Place alledged where 

the ſecond Promiſe was made. Fe 

Io which it was anſwer'd, That the Judg-  Reſ. 

went in this Caſe being on a Nil dicit, the 3 

want of a Venue was not now material; not neceſſary. 

br Inquiry was to be of nothing but the Da- 
wages, whereof Inquiry might be by any Ju- 

Frors of the County, Cro. El. 880. Dame Shan. 

1. Caſe ; Et non allocatur exceptiov. 
2. That no Conſideration was alledg'd for 
the ſecond Promiſe. | 
Jo which it was anſwer'd, That there was 


. $a Conſiderarion apparent in it ſelf, the Con- 7008 
tract being pro bonis wvendit, Ideo non allocatur 
d. . : | | | 
T exceprio. | „„ 5 85 
3. It was excepted, that it is not alledg'd , 238. 


that the Promiſe was made by any Perſon. 
To which ic was anſwer'd, That it was ner 
impoſſible to be intended that any other Per- When the 


4 File, for there are not any Perſons mention'd _ in x. 85 

before but the Plaintiff and Defendant, and Neft? on 
one iſe 1 , n Aſumpſit will 
on Promiſe is alledg'd to be made to the not hurt. 


kd that the Defendant made the Promiſe. Er 

Wn allocatur exceptio. And the Caſe of Simball 

Id Cooke, 2 Keb. 715. was cited by Powe! 

—ſWſice, which is a Caſe in point. a8 
Divers other Exceptions were taken for 
Wie and incongruous Latin; but the Court 
W not much regard them. The Plaintiff 
ad Judgment: Lutwyche for the Plaintiff, 

' fl Woke for the Defendant. i 


a G 2 Morris 


In what Caſe 
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In but the Defendant had made the Pro- Omiſſion of a 


Jaintift; ſo of Neceſſity it is to be intend- v. ante 235. 


86 Aſſumpſt. 


Morris verſus Coles, . 
fo. 238. N an Indebitat' aſſumpſit for ſeveral Sw; F 
ſeveral Promiſes, the Defendant after Imp 
lance pleads that the ſeveral Sums, &c. amount ii e 
66 1. and as to 64 l. 7 s. pleads Non aſſumpſti 3 
and as to the Reſidue, [ays, that the ſeveral Prom 
ſes, &c. are one and the ſame Contract, and tin 7 
pleads a Tender thereof, | a | 
fo. 2390, _ The Plaintiff demurs generally, and th 


Tender plea» Defendant joins in Demurrer, and it was re © 
ded after Im- ſolved that the Plea was ill by reaſon of In R 
- 15 parlance, and alſo by reaſon the Plea was in gi 
5 certain for which of the Promiſes the Monjſſp 5 
was tender'd. Raymond 449. Note, this Cal w. 

was adjudg'd in Mich. 12 V. 3. tn 

1 . 1 A 


swinburn verſus Ogle 
Intr. Trin. 12 W. 3. Rot. 1671. C. B. 


Caſe for IN an Action on the Caſe the Plaintiff declu ® 

Goods fold. firſ# on a Quantum meruit for Goods ſold, oe 

fo. 239. ſhen on an Indebitat aſſumpſit for Goods [oli 

whereunto the Defendant pleads infra ætaten ; 

The Plaintiff replies proteſtando, that the Defer 

dant tempore quo & c. was not infra xtatenW 

that part of the Goods was neceſſary Apparel, and te 

reſidue neceſſary Food. The Defendant rejoins a 

maintains his Bar. The Plaintiff demurs becaW 

the Matters are jointly put in Iſſue, whereas tb 

ought to be put in Tſue ſeparately. 1 | 

An Exception was taken to the Rejoiti# 
Width * der, viz, That the Defendant had not 1 

to come in of ledged that the Goods (or any part thereoi 

the other ſide. were not for Neceſſaries. 1 Mod. Rep. 10 L 

| a 
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=> Rep. 221. 1 Saund. 312. ſed non allocatur; 
| for if any part of the Goods were for Neceſ- 
| farts, it ought to be ſhewn on the other 5 
'F ſide. TT x 
2. Another Exception was, That the Mat- _ 
ters in the Rejoinder ſhou'd be put in iſſue 
| ſcverally, which is one of the Cauſes of De- 
| murrer: ſed non allocatur. And for that fee 
" 7aylor and Hill's Caſe, Cro. Car. 219. 2 Cro. 
| 544. Heath and Dauntley's Caſe, 1 Sid. 332, 
5:3. Ney 132. Denten's Caſe. Dier 326. 
3. Then an Exception was taken to the tiff, to fa 
'S Replication, becauſe the Plaintiff had not raren plead- 
diſtinguiſhed to which of the Promiſes in the ed, replies, 
Declaration he applied the Goods which that Part was 
US were for neceſſary Apparel, nor to which for 3 
the Goods which were for neceſſary Aliment. to few . 0 
And ic was allowed to be a good Exception. part in parti - 
And for that vid. 1 Sid. 338. Righly and Buck- cular. 
ſey's Caſe, Popham 208. Sparrow and Sherwood's 
| Caſe. Thwaite and Spencer's Caſe. 5 W. & M. 
B. R. in Aſumpſit on an Indebitat' and another 
on a Quantum meruit, as to all the Damages fo. 242. 
but 41. the Defendant pleaded non aſſumpſit; 
and as to the 4 J. that he tender'd it to the 
Plaintiff, &c. and on Demur adjudged againſt 
him, becauſe he had not diſtinguiſh'd to 
Brhich Promiſe he had pleaded the Tender, 
End the ſame Matter in Effect was in a Caſe 
gn C. B. to the ſame purpoſe between Hirſt 
nd White, Trin. 5 V. & M. the Defendant 
in this Caſe in Mich. 12 W. 3. had Judgment 
Dy the Opinion of the whole Court. Lut- 
@)che for the Defendant. TS 
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If the Plain- 
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Action on 
the Caſe a- 
gainſt an Ex- 
ecutor, 

fo. 242. 


fo. 244- 


This Caſe 

is reported in 
1 Salk. 171. 

44. 


A umpſit. 
Gery verſus Coke. 
Tin. 4 W. & M. Rot. 323. C. B. 
f HE Plaintiff declares on an Indebitatus i 


ſumpſit for 50 l. received by the Teſtator if 
the Plaintiff s Uſe. The Defendant pleads Non 2 
ſumpſit infra ſex annos. Replicat. That 1 
Plaintiff” was within Age, &C. and that with 
Six Years after bis full Age he proſecuted an Ori] 
nal. The Defendant in his Rejoind repeats the Bu 
and ſays, That the Stat. of Limitations doth ug © 
give any Liberty to bring an Action within S 
Years after full Age. The Plaintiff demurs, becuſp - 
the Rejoinder contains a vain Repetition of the u 


And the Defendant joins in the Demurrer. 


This Caſe, as to matter of Law, is th 
ſame in Effect with Chandler and Vilet's Cal: | 
2 Saund. 120. But there is ſome Difference i] 
the Pleading. In this Caſe the Plaintiff hal 
Judgment. Lutwyche for the Plaintiff, ö 


— 


John Thorpe verſus Richard Thorpe. 


Bil. 8 W. 3. Rot. 1667. 


IHE Plaintiff declares on mutual Promiſes ui 
an Agreement, whereby the Plaintiff agu 

to releaſe to the Defendant his Equity of Redemptin* 
in two Cloſes, in Conſideration whereof the Def 
dant promiſed to pay 7 l. &c. then avers that "We 
hath performed his part, &c. and afterwards d 
clares for 51. 15 8. for releaſing his Equity of RW 
demption. The Defendant pleads a Releaſe in Bai 
The Plaintiff craves Oyer of the Releaſe, and (i 
appearing to be a Releaſe of his Equity of Redem' g 

: FEA — 5 


5 
R N 


3 Aſſumpſit. 
n) demurs, and the Defendant joins in the De- 
' murrer. 


The Obj 


cil, That the Releaſe was a Conſideration 


preceding the Promiſe, and the Ground and 
Foundation of the Action, and till that was 


made the Plaintiff had no Cauſe of Action 


ſt veſted in him; and becauſe alſo it could not 
be the Intent of the Parties that the Releaſe 


Vfſhou' d be a Diſcharge of the Duty which was 
to be created by it; and for that the Caſe of 
Potter and Phillips (Palmer 218. 2 Cro. 627.) 
was cited, where the Defendant in Conſide- 


ration that the Plaintiff wou'd allow to the 


| Defendant 7 l. Rent due to him on a Demiſe, 


te and wou'd make to him a Letter of Attorney 


e to ſue a Bond made to the Plaintiff, and that 
he won'd releaſe to the Defendant all Actions 


F and Demands, the Defendant promiſed the 
* Plaintiff; that if he did not receive the ſaid 


Debt, that he wou'd pay it the Plaintiff, and 
then he avers particularly the performance 


| Arreſt of Judgment, that by the Releaſe the 
KF Promiſe was diſcharged ; but it was reſolved 
to the contrary, quia per Cur” the Releaſe it 
elf is part of the Conſideration which indu- 
u ces the Promiſe, and the Intent of the Par- 
ties can't be to extinguiſh their mutual Con- 
tract. Alſo the Promiſe is to do a future 
Act, which cannot be releaſed by a Releaſe 


Re of all Actions or Demands ; but by Houghton 


. 


"= 7 e 


preſently, Hoe's Caſe, Co. 5. and other Ca- 
4 ſes were cited to the ſame purpoſe. vid. Rolls 


of his part, &c. After Verdict for the Plain- 
tiff on Non aſſumpſit pleaded, *rwas moved in 


2 Releaſe of all Promiſes might be a Releaſe 


2 Abr. 


89 


Þ ection that was made in this Caſe fo. 249. 
Was, That this Action was releaſed ; but to Condit Pre. 
that it was anſwered by the Plaintiff's Coun. «dent. 
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Aen. 


2 Abr. 407. numb. 22. Smith and Stafford's Cat 


Hob. 216. 2 Cro. 57. Clarke verſus Thomy'n 
And of this Opinion was the whole Cour. i 


which Intrat. Paſch. 12 W. z. Rot. 253. in 5 
which the Chief Juſtice Holt, after ſeveral 
Arguments, deliver'd the Reſolution of the 


and the Plaintiff had Judgment. Lud. | 


for the Plaintiff. 
But a Writ of Erfor was brought in B. g. 


Court to this Effect: 


We are all of Opinion, that the Judgment 
given in C. B. ought to be affirmed ; for we] 


hold that the Defendant's Promiſe 15 not re. 


fo. 250. 


leaſe, that then the Releaſe will be a Bar to 
the Plaintiff: And I agree the Conſequence Þ 


leaſed. It was urged at the Bar, that if the! 
Plaintiff might have an Action on the Defen- 


dant's Promiſe before the making of the Re- 


if it ſhould be ſo. But in this Caſe the Plain. 


A Releaſe of 
all Demands 
will not re- 
leaſe a Cove- 
nant noc 


broke. 


1 Cal. 112, 
113. 


tiff could not have an Action before the Re- 


leaſe made ; for the Releaſe of the Equity of 


Redemption, 1s that which entitles the Plain- 


tiff to his Action for the 77, A Releaſe of all 
Demands will not releaſe a Covenant not Þ 
broken; and ſo in 2 Cro. 179. Hancock and 


Field's Caſe, and 5 Co. 70. Hoe's Cale. 


It was urged, to prove that the Plaintiff Þ 


'might have an Action before making the 


Releaſe, that there are mutual Promiſes, and 
in that Caſe there is no need to alledge Per. 


formance on the Plaintiff's Part. That is ge- 


nerally true; but then it depends on the 


Words of the Agreement, whether it ſhall be 


ſo or not ; and certainly one may make the 


Agreement ſo, that one ſhall not be obliged 
ro part with his Money till he hath a Conli- 


; deration for it. 


In 


8 fre A A 


= = Quay r 


Aſſumpſit. 


In this Caſe the Agreement is, that the 


| Plaintiff ſhall releaſe the Equity of Redem- 


ption, in Conſideration whereof the Defen- 


dant is to pay 7 /. fo that the making of the 
* Releaſe is a Condition precedent to the Pay- 
| ment of the Money. 


The Books differ in this Point,and therefore 


it is neceſſary that it ſhould be ſettled. 


I agree the Caſe of Nichols and Rainbred, 


Hob. 88. to be good Law: There, in Conſi- 
| deration that Nichols promiſed to deliver to 
| the Defendant a Cow, the Defendant pro- 
| mis'd to deliver to him Fo s. it was adjudged 
that the Plaintiff need not aver the Delivery 
| of the Cow, becauſe there was Promiſe for 
' Promiſe. i 5 
1 H. 7. 10. b. is full in point on the Dif- 
ference which I have taken on the Words of 
the Agreement: One covenants to ſerve me 
for a Year, and I covenant to give him 20 J. 
he may ſue me for the 20 J. although he doth 
not ſerve me; but it wou'd be otherwiſe if 
the Agreement be that he ſhou'd have 20 J. 
for to ſerve me a Year. Vide ibid. another 
| Caſe on the ſame Difference. 5 
There is no Reaſon that one ſhou'd be 
compell'd to pay Money for the Performance 
of an Act before that the Act be done; but 
| * following Differences are to be 
noted: | 


* 


1. If by the Agreement a certain Day ſhall 


be appointed for Payment of the Money, 
and this Day is to happen before that the Act 
can be performed for which the Money is to 
be paid; there, altho' the Words be that one be perform- 
| ſhall pay ſo much for the Performance of ed. 
ſuch an Act by the other, yet the Party may 
haye an Action for the Money after the Day 


appointed 


91 


Where 2 


Day is fickt 
and that hap- 
pens before 
the A& can 


| 
1 
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fo. 251. 
Eſquires. 


Aſſumpſt. 


appointed for payment thereof, and befor; 
that the Act be done. On this Reaſon is the 
Judgment in the Caſe of Sir Ralph Pool and dit 
Richard Golcheſter, 48 E. 3. 2, 3. cited in Vg. 
tred's Caſe, 7 Co. 10. b. where it is briefly put. 


One Covenants to ſerve the other in the 


Wars of France with three Eſquires, and the 
other covenants for it to pay 42 Marks; an 


Action lies before the Service performed. But 


in the Caſe at large as it is put in the ſaid 


Book of 48 E. 3. the Agreement was, that the 


 Moiety of the Money ſhou'd be paid in Eng. 


land before the Service in France, and there- 
fore it warrants the Difference that I have 
taken. So in Large and Cheſhire's Caſe, 1 Vent. 
147. One promiles, in conſideration that the 
other wou'd permit him to enjoy ſuch Lands 


for ſeven Years, that he wou'd pay him 20, 


pro quolibet anno; an Action lies after each Year, 


On the ſame Reaſon is the Caſe of Pordage 


and Cole, 1 Saund. 319, where it was agreed 
that Cole ſhou'd give to Pordage Foo l. for all 
his Land, the Money is to be paid a Week 


_ after Midſummer, and adjudged that an Action 


Where a 


5 
i | a 
1}; 8 
j 
4 


which hap- 


| pens after the 
Conſiderati- 


lay for the Money before the Land is con- 


veyed. 


Another Difference to be obſerved is, that 
if a certain Day ſhould be appointed by the 
Agreement, yet if that Day happens after 
that the Conſideration is to be performed, 


on is to be there ought to be an Averment that the Ser- 


performed. 


vice is done, Dyer 76. If a Contract be made 


between two, that for the Hawk of one to 
be deliver'd at ſuch a Day the other ſhall 
have his Horſe at Chriſtmas, if the Hawk be 


not deliver'd at the Day, the other ſhall not 


have an Action for the Horſe. 


The 


e *. © " W> CD. CD «88 


* 
4! * 

225 

. 

- 

„ 

* * 

3 


Aſſumpſit. 


The Caſe of Ruſſel and Ward, 1 Jones 218. 


is intricately reported; but if it be well con- 
ſidered it will prove this Difference, and ſo 
; will Dyer 76. Pl. 30. 


I confeſs, that that which the Lord Coke 


ſaith in Ughtred's Caſe, hath occaſion'd divers 
Opinions in the Books, which ſeem to be 
contrary, and to which I will give an An- 
| (wer. | 
| In 1 Rolls Abr. 414, 415. there are ſeveral 
Caſes put together to the ſame purpoſe: the 
firſt is the Caſe of Gurnell and Clarke in C. B. 
where one covenants with the other to pay 
| him 147 J. pro tote transfretatione of certain 
Fraight, and it was adjudged that an Action 
lay for the Money without an Averment of 
the Performance of the other part, &c. But 
in that Caſe it doth not appear whether the 
Money was to be paid before the Voyage or 
after; but the true Anſwer to that Caſe is, 
that a Writ of Error was brought on that 
Judgment, and the Court of B. R. held that 
Judgment to be erroneous, as appears 1 Bulſt. 
{ The Caſe of Eaton and Dixon, as it is put 
in 1 Rolls Abr. 415. ſeems an Authority in 
point againſt me. A. Covenants in the behalf 
of B. that B. for the Conſiderations after 
| mention'd ſhall convey Lands to C. and C. 
| Covenants pro Conſiderationibus prædict. to pay 
160 l. to B. But that Caſe doth not come up 
to the Caſe in queſtion; for firſt there is an 
| expreſs Covenant that B. for the Conſidera- 
tion after mentioned ſhou'd convey to C. 
then C. covenants for the Conſideration a- 
foreſaid (and its not ſaid for the Conveyance 
of the Land) to pay the Money, which is 
i | | | | tO 


\ 


93 


fo. 252. 


74 


Aſjumpſit. 


to be intended in Conſideration of the Coy 
nant aforeſaid for conveying the Land. | 

In the ſame Fol. there is a Caſe in pon!“ 
between Vivian and Shipping. An Award wil f. 
made between 4. and B. that A. ſhould py n 
to B. 10 l. and in conſideratione inde, B. ſnoul £ 
enter into a Bond to A. to releaſe all ht 
Right to certain Lands. B. is bound to ente t 


into an Obligation, tho' A. doth not pay hinſÞ I 


the 10 l. and that by the Opinion of Fauſt 


and Berkley againſt Croke. I give this Anſwel S 


to that Caſe, viz. Rolls ſays, that it was hell t! 
to the contrary Mich. 10 Car. B. R. But a ful 


a 
| Anſwer to it is, that he had miſtaken in thi b 


Report thereof, and the Judgment was di 
realy contrary, as appears x Cro. 384. where © 


Fones and Berkley againſt Croke held, that the I. 
Payment of the 10/7. is a Condition prece. ” 
dent: And there was no ſuch Point u8 t 


Hayes and Hayes Caſe, as Rolls ſays (in Vi 


vian and Shipping's Caſe) there was. T © 


| Caſe is reported at large in 1 Cre. 433. ang 


chief Authorities; there are ſome Opinion 


1 Saund. 319. 
I Salk. 112, 
113. 


ougght to have the Horſe. I agree, that two 
may make an Agreement, one to pay ſe 
much and the other to deliver a Horſe, ll 


and there is no Reaſon that a Man ſhoul! 
pay for a Thing, if ſo be he hath it no 


there is no ſuch point. I have anſwered th: 


diſperſed in the Books, of which I will tak 
notice. Ta 7 

Then as to the Reaſon of the Thing: TE 
Bargain ought to be performed as it is made, 


Certainly one who pays Money for a Horſe, 


they will, and on ſuch mutual Promiſes they 
may have mutual Actions: But then, they 
may alſo make the Agreement otherwiſe, ani 
there is no Reaſon that a Man ſhould be 

- com · 


Wo 
1 
1 
Ws * 


4 22 


compell'd to give Credit nolens volens, which 
would be very hazardous in Bargains. 
lf one ſays to another, I will give ſo much 
for your Horſe, and he agrees to take it; if 
nothing more paſſeth between them, and no 
| Earneſt is given, and they depart one from 
che other, that in point of Evidence is to be 
taken but as a nudum Pattum, and fo is 
Dyer, Fo. 30. Pl. 203. and 14 H. 8. 22. 


There is a Caſe in 2 Mod. Rep. 33. between 


Smith and Sbalden. The Plaintiff declares, 
that in conſideration that he had promiſed to 
aſſign his Intereſt in ſuch a Houſe, the De- 
| fendant promiſed to pay him ſo much, &c. 
The Queſtion was, whether the Plaintiff 
ought to aver that he had aſſigned his Inte- 
reſt in the Houſe, and it was ruled that he 
need not make ſuch Averment, on the Au- 
bot of s Cale hint 
They alſo relied on the Caſe of Ware and 
Cbappel, Stiles 186. But that is a different 
Caſe ; for there two Acts are to be done, 
the one of which is not a Reward or Satiſ- 
faction for the other; and therefore I do not 
think (as Ellis Juſtice in that Cafe of Smith 
and Shalden) that it was a hard, but a plain 
. 1 SEE 
Then in our Caſe, if the 7 l. were not due 
at the time when the Releaſe was made; the 
general Words of the Releaſe will not diſ- 
Wharge it, I 
An Exception was taken to the Declara- 
tion, That the Plaintiff had not averr'd that 
he had releaſed the Equity of Redemption. 
But the Plaintiff hath averr'd that he hath 
one all on his Part, which is ſufficient in 
Fdubſtance. However, the Defendant, by 


1 
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fo. 254. 


than other Caſes, becauſe it is of great Ul: 


two other Caſes which agree in omnibus. 


I Caſe on Aſſumpſit on ſeveral Promiſes mal 
leads Quod ſeperal' Cauſz Action non ac 


ſtator ſuch a Day ſued out an Original againſt th 


intentione &c. to declare ſuper Aſſump' in nar- 
ratione præd. That the Sheriff return d nihil, an 


The Plaintiffs thereupon ſurrejoin & pet” Judic'l 


Aſſumpſt: 


pleading the Releaſe, hath admittted ani 
cured that Fault. There are Caſes mor 
ſtrong in the Books to this Purpoſe, 3 H. 6. 
9 H. 6. 15, 16. 1 Ventr. 114, and 126, Barna © 
verſus Mitchell, And Vivian and Shipping, i 
Caſe, 1 Cro. 384. is in point as to the Decl. 
ration. And therefore the Judgment in C. 3, 
was affirmed. 

I have reported this Caſe more at large 


in many Caſes which frequently happen; 
but I confeſs that which is {aid touching the 
Writ of Error is but out of the Reports off 


ä ch * cad 2 8 


George Saffin & Us? Execatrix of 
Sir J. Heron verſus W. Shaftoe. 


Intr. Trin. 12 W. 3 Rot. 1410. C. B. ” 


by the Defendant to the Teſtator, the Defendant 


crever. nec eor' aliqua accrevit infra ſex an- 
nos. To which the Plaintiffs reply, that the Te 


Defendant in Treſpaſs quare Clauſum fregit, er 


thereupon a Capias iſſued, and was continued qu0- 
uſque, &c. The Defendant rejoins, and ſays thi 
the Teſtator was dead diu ante proſecutionen 
brevis original. ſcil. &c. Abſque hoc, & 


Defend contra Record? ill' ad dicend” 8c. ad. 
mitti debeat. Demurrer and Foinder in Demurtt. 
TT Judgment 


— Aſunyſe. e 
WF. Judgment was given for the Defendant, fo. 255. 
| vi Cc. in Eaſter Term, 13 W. z. | 
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1 Kinſey verſus H. Hayward, Executor 
8 . 
13 5 

E Trin. o W. 3. Ret. 302. C. B. 
e 


fe IN an Action on the Caſe on ſeveral Promiſes, fo. 256. 
e Defendant pleads, that the Teſtator non Ao by 
 Waſſumpſic infra ſex annos. The Plaintiff replies, CT” 
ol that the Inteſtate within ſix Tears, viz. ſuch a Day, Executor. 
ſied out an Original in Treſpaſs quare Clauſum 
fregit, againſt the Teſtator, directed to the Sheriff 
tof Dorſet, ret Craſt Aſcenſion' prox' ſequen? 
with Intent to declare for the Cauſe mentioned in 
the Declaration; That the Teſtator did not appear, 
ot ſuch a Day died; That the Inteſtate proſecuted 
ich a Day another Writ in Treſpaſs quare Clau- 
um fregit, againſt the Defendant, to the ſame 
bent as before; That the Defendant did not appear 
alt thereto, and abe Inteſtate ſuch a Day died; That 
ant be Plaintiff ſuch a Day ſued out an Original in 
c-Treſpaſs on the Caſe, as Adminiſtrator, &c. The 
- ¶ Vefendant appeared thereto, and the Plaintiff there= 
I. hon declared ut ſupra with proper Averments. 
tht WO emurrer and Joinder in Demurrer. LED 
ei In this Caſe it was objected by Girdler of fo. 260. 
ar. Council wich the Defendant, that a Writ 
an rought by Fourney's Account doth not lie 
u. ut between the Parties to the ſame Origi- 
banal, or ſome of them, as if one of the Plain- 
en fs or one of the Defendants dies; but in 
Nec bo Caſe where there is but one Plaintiff or 
ee Defendant, and one or the other dieth ; 
ad. d that no ſuch Writ lieth, but when the 
rr eſt Writ is ſerved and returned on Re- 
F 5 3 cord 
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98 Aſſumpſit. 
cord]; But in this Caſe there is not the ſam: 
_ Plaintiff, or the ſame Defendant, or the ſame 


Writ, or the ſame County, or the ſame Cauſe 
of Action; and alſo it doth not appear tha 


the firſt Writ was ever returned of Record. 


Although a But to all that it was anſwered and reſolved 


Writ can't be by the Court, that the Caſi: of Fourney's Ac. 


brought by 


count (which was admitted to be good Lay). 
Journey s Ac. Was not material to the Caſe here, as thi 
count, yet it Caſe is; for they were of Opinion, that thiÞ 
may be with- Cafe was within the Equity of the laſt Pro- 


in the laſt viſo in the Act of the 21 Fo. 1. c. 16. And! 


Proviſo of 21 
i. 10» 


this Caſe where the firſt Writ abated by 


Death. And by the Chief Juſtice, the bring 
ing the firſt Writ by the Inteſtate within fix 
Years, did put the Caſe out of the Statute off 
Limitation; as in Caſe where one enter 
to avoid a Fine, and the Caſe is no 
like to the Caſe of Fourney's Account, where 


the Body of the Act ſpeaks only of the bring] 
ing of the Action; and an Action may be 
continued, altho' the firſt Writ is not, 1 R 
Abr.537. And theſe Caſes were cited, that 

this Statute hath been taken by Equity, vi . 
2 Saund. 152. 2 Mod. Rep. 70,71, Cro. Car. 24; _ 
Swayn & al v. Stephens; and the rather in 


the firſt Writ ought to be continued till the 


bringing of the ſecond Writ, becauſe that i 

to bind Aſſets, which were at the time d 

the bringing the firſt Writ, or to avoid 1" 

3 Counter-Plea, or the like. And by one d 
Where "tis the Judges, it was not neceſſary to aver tha 
not neceſlary the firſt Writ was ſerv'd or return'd, &c. fo 


to aver, that, 


the fir Writ it ſhall be intended, if the contrary be na 
was ſeryd, ſhewn of the other ſide, eſpecially it being 
Ce. alledged, that the firſt Writ abated by i, 


Death of the Inteſtate. 


 Anotli 1 


Aſſumpſit. 


Another Exception was in this Caſe, that 


an Original Writ of Treſpaſs quare clauſum 
'# fregit (eſpecially being brought in another 


County) would not ſupport a Declaration in 
Aſſumpſir. But the Exception was diſallow'd, 


becauſe the Courſe of the Court was ſo : 
And the Plaintiff had Judgment by the Opi- 
nion of three Judges againſt the Opinion of 
| Blencow Juſtice, who was of Opinion againſt 
the Plaintiff for the Reaſons before ſhewn by 
the Defendant's Council. Levinx and Lut- 
| yche were of Council with the Plaintiff, 
But a Writ of Error was brought, and the 
| Judgment reverſed (and that Judgment was 
| affirmed in Parliament) chiefly (as I am cre- 
dibly informed) becauſe admitting that a 
Clauſum fregit was à good Foundation for a 
Declaration in Aſumpſir, which was hard to 
maintain, yet it doth not appear that that 
| Writ was ever returned, or of Record in 
Court, or any Appearance thereto, or any 
Continuances thereof, which ought to be 


alledged. 


— 
— — 


Gargrave verſus Every. 
Hill. 5, 6 V. &. M. Rot. 181 6. C. 


that be Defendant had 
the ſaid Original. 


13 
1 


the Teſt a- 


that the Teſtator died pendente brevi, and aver: 
promiſed within ſix Tears of 


Demurrer and Joinder in De- 


H 2 — = 


29 


7 


b T5 E Plaintiff declares in Caſe on ſeveral fo. 261. 
3 Promiſes. The Defendant pleads non aſ- Aſumpſit by 
ſumpfſit infra ſex annos. To which the Plaintiff an Executor. 
replies, that an Original was brought | 
tor for the ſame Cauſe, and return'd of Record, and 


100 A ſumpſit. 

2 75 For the Plaintiff it was inſiſted, that this 

of the Plain. Caſe was within the Equity of the Statute of 

tiff before 21 Ja. cap. 16. par. 4. whereby it is provided, 

Judgment, is that if in any of the ſaid Suits a Judgment 

_ within given for the Plaintiff be reverſed, or Judg. 

217 an ment be arreſted after Verdict, or if the 

. Action be by Original, and that the Defen- 

dant be outlawed, and after ſhall reverſe the 

Outlawry; that in all ſuch Caſes the Party 

Plaintiff, his Heirs, Executors, &c. may com. 

mence a new Action, within a Lear after, 

Cc. But per Car? tho' this is a hard Caſe, yet 

the Stature hath not provided for it, and the 

Defendant had Judgment. Lutwyche of 
Council for the Plaintiff. 5 


Sal. 293, 424, 
425 


Trippet verſus Naylor. 


_ Hill. 13W. 3. Rot. 1106. C. B. 
fo. 265. T Aſſumpſit for Goods ſold 1 May, 13 W. z. 
| the Defendant pleads, that the Pani 29 Ja- 
nuary, 1699, together with his other Creditors, Þ 
gave him a Letter of Licence for 2 Tears, and 
thereby covenanted, that if he ſhould be arreſted, &c. 
then the ſaid Deed ſhould be a Releaſe, &c. That 
the ſaid 29 January he was indebted to the Plain 
tiff who within the ſaid 2 Years ſued out a Capis 
againſt him, on which he was arreſted, and on hi 
Appearance, the Plaintiff declared ut ſupra. Tha 
the ſaid Arreſt was for the ſaid Debt due 29 Jan. 
Et hoc &c. Unde pet' judic' fi actio &c. 
Vpon this the Plaintiff prays Oyer cf the Dee, 
and then demurs. e 
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Aſſumpſit. 101 
Theſe Exceptions were taken to the Plea. fo. 271. 
I. That the Deed of Compoſition bearing 
Date before the Promiſes in the Declaration, 
| a Traverſe ought to have been caken, &c. 
2, That the Plea was nor well concluded, 
for the Deed operated as a Releaſe, and ought. 
to have been pleaded accordingly. (As to 
that vid. 21 H. 7. 30 Br. Defeaſance 16. and 
| alſo Buftly and Walſh's Cafe, Hill. 5 V. & M. 
Rot. 1839. C. B. a Caſe in Point.). But theſe 
Points were not reſolved by reaſon of the 
| Plaintiff's Death; but Powell Juſtice, did 
| afterwards ſay publickly in Court, that Gould 
| Juſtice had informed him, twas the Fault for 

| which Judgment was given againſt the De- 

| fendant in the ſaid Caſe of Buſtly, Lutwyche 

of Council with the Plaintiff, ; 


CD CT w * 


2 


Yeoman dei ſus Barſtow. 


Trin. 13W. 3. C. B. 


= IN an Action on the Caſe on a Special Promiſe, fo. 271. 
bs T the Plaintiff declares, that being poſſeſſed of ſe- Aſſumpſit on 
7 


1 | veral Pieces of old Money, amounting in Number ** - preg Fu 

ad Tale to 3001. the Defendant in conſideration © 

| ſhe would pay him the ſaid old Money, promiſed to 

pay her 300 l. new Money, with 41. 10 8. per Cent. 

11- | 5 

= -mereſt at ſuch a Day; V 

5 On Non aſſumpſit, and Iſſue taken thereon, fo. 273. 
Verdict was given for the Plaintiff; and af- 


a ter ſeveral Debates by Council of both ſides, 
xc, and great Conſideration taken by the Court 
i } for the ſpace of two Terms, after the Argu- 


ments of the Council, Judgment by the Opi- 
nion of the whole Court was given for the 


E Plaintiff, in Trin. Term. 1 Anne R. 1702. And 
ET ” H-3 it 
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102 Aſſumpſit. 
If it appears it was agreed, that if it appeared by the 
e 2 we Plaintiff's ſhewing in the Declaration, that | 
ous and can't the Contract was uſurious, and could not be 
be otherwiſe, otherwiſe, that Judgment ought to be given 
Judgment againſt him. But they were of Opinion, 
| PS 0 that it did not appear here that of Neceſſitj 
Phaintiff the Contract is uſurious; and the Jury having 
found the Aſſumpſit, they would not intend it, 

but the contrary, And Poel Juſtice ſaid, 

that the Conſideration of the Promiſe here iz, 

Quod pred” Quær ſolveret præd Def* præd 3001 
Where So that there is no Loan here, and without 
chere is no it there can't be any Uſury; and they would 
1 not intend a Loan, unleſs the Jury had found 
Uſury. it; but they have found that the Defendant 
Aſſumpſit. And by him (&, ut puto) by Bleu. 

co Juſtice alſo, if a Man hath great Occa- 

fo. 274. ſion for Guineas, and can make great Advan. 
tage thereby, and to that purpoſe gives ano- 
ther Money beyond the Value of them, that Þ 
is not Uſury. And by Powell Juſtice there is 
great Difference between Intereſſe Lucri and 
Intereſſe Damni ; and for that he cited Grotin Þ 
de jure Bell; & Pacis, lib. 2. c. 12. par. 20 & 21. 
and by him Debt lieth not for Intereſt. 2 Rol 
Abr. 82. 1Ventr. 198. Pratt and Hooke for the] 
Defendant, Carthe and Lutwyche for the Plain-Þ 
tiff. Note, The Judgment was affirmed in B. R. 


— 


— * 


Lawſon verſus Lamb. 


Hill. 12 W. 3, Rot. 1560. in C. B. 


fo. 274. N Aſſumpſit brought by the Plaintiff as Aſign 
A umpſit by of the Commiſſioners of Bankrupt on a Bil | 
nA MEnee Of drann by the Defendant, whereby he promiſed u 
ſioners of bay the Bankrupt $01. and on ſeveral other Promiſe, 


Bankrupt. TH 
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F Aſſumpſu. = 103 
de Defendant pleaded, That ſuch a Day he accounted 
With the Plaintiff, and was found indebted in 
o l. 10 5. 5 d. and that he paid it, &c. Replica- 
tion that be did not account, and Iſſue thereupon, 

„ The Objection to the Declaration was, fo. 277- 
J 

. 


that all the Proceedings of the Commiſſioners AS * 
of Bankrupt ought to be alledged at large N S. 
„but by reaſon of divers Precedents according fioners need 
d, to the Declaration here, Judgment per tot not bealledg- 


„ Cur was given for the Plaintiff, ed at large. 


Manne verſus Carey. 
u Hi 8 1. 3. Ret. 396. C. B. 


a- * Plaintiff ſets forth the Cuſtom, &c. and fo. 27). 
| declares, that one J. P. 29 May, 8 W. 3. Aſumtſis on 

0- drew a Bill of Exchange on the Defendant, &c. _ "ay wy 

at 2vbich was preſented to him, ho accepted it on was. LO 

condition to pay it by a Bank Bill, which the Plain- 

nd Tiff agreed to, and delivered him the faid Bill of 

im Exchange. Prad' tamen Cary delivered him a 

21. Bank Bill in which be had no Property, and avers, 

ol op he (the Plaintiff) could not receive the Money 

the in it, &c. The Defendant pleaded non aſſumpſit. 

in. Verdict for the Plaintiff ; and after ſeve- fo. 219. 

.RÞ Tal Motions in Arreſt of Judgment, the 

33 had Judgment. Lutwyche for the 

Plaintiff, and right the King's Serjeant for 

he Defendant. Os Ts 

The chief Exception was, that the Plain- 

tiff ought to alledge the Breach of Promiſe 

directly, as the Promiſe is alledged, and for 

that the Caſe of Wright and Fobnſon, 1 Ventr. 

4. was cited; where an Aſſumpſit was to 

geliver a Horſe in as good plight as it was at 

he time of the Delivery thereof to the De- 

= 20. 4 fendant. 


\ 


a 
it 
«40 
- 


fo. 29. I Nan Action on the Caſe on ſeveral Promi 
Aſſumpſitby I made to the Wife dum ſola, the Defendu 
pleads Non aſſumpſit infra ſex annos : And ih 
Plaintiffs reply, that ſuch a Day an Original Hi 
was by them ſued out againſt the Defendant in Tu 
paſs directed, & c. which Writ was proſecuted will ; 
Intent to declare againſt the Defendant on his 
pearance in Treſpaſs on the Caſe ; that the Capi 
on the Jaid Original was continued till the Def 
dant ſuch a Term appeared : And thereupon they «fa 
clar d againſt him ut ſupra. Demurrer and Jai, 


Baron and 


— 


fo. 280. 


Aſſumpſit. 


fendant; and the Plaintiff averr'd,that the- 
fendant had not deliver'd the Horſe withoy 
more; and after Verdict, Judgment was g 


ven for the Defendant, which as Poel Juſtic# - 


ſaid was a ſtrange Caſe. 


Another Exception was, that the Plain 
had not averr'd that the Bill drawn by Pem © 
&c. was drawn according to the Cuſtom o 
Merchants, according to the Cuſtom alledę * 


Brereton & Vs? verſus Moyſe. 


Hill, 9 V. z. Rot. 317. 


der in Demurrer, 


Judgment was given for the Plaintiff ; bh 
it was reverſed for the Cauſes in the Caſe q; 
Kinſey and Hayward, ante 256. 3 


oy 


in the Declaration to that purpoſe ; ſed u 
allocatur, for it ſhall be fo intended. 1 


Aſſumpſit. 
uſſell vw Williams. 
G , Paſch. 3 V. 2 M. Rot. 441. C. B. 


N 


ob © miſſion to 10 Arbitrators, who awarded, that the 


Fl * Defendant ſhould pay the Plaintiff 7 1. 15 s. and 


mm 1 that the Parties ſhould equally expend at the Pay- 


ment or Delivery of the Defendant's Note under his 
Hand pro valore, and then ſays quod ſemper 
parat &c. to which Plea the Plaintiff demurs. 

Againſt this Plea it was objected, that the 
Arbitrament was void; for that it was only 


ol one part, becauſe the Money to be paid 


by the Defendant is not awarded to be in 


| Satisfaction or Diſcharge of any thing, nor 


is any thing awarded to be done to the De- 
fendant, or for his Benefit. 
MS; 2, Becauſe if the Award had been good, 


4 thereof, viz. the Payment of the Money, or 
ah Tender and Refuſal thereof, which in Law 
Tre amounts to Payment, or other Fault of the 
vEPlaintiff, is not any Bar. Keilway 121. 4. 
4 17 E. 4. 3. Cro, El. 66. Hare and Gorge 's Caſe, 
api and Lynch and Darcey's Caſe, 1 Keb. 484. 
jel 2 Alſo the pleading that he was touts temps priſt 
97 40 pay, without Tender in Court, is to no pur- 
Jau pole, H. 4. 30. b. 8H. 6. 25. b. and is not like 

o the Caſe where the Money is actually 
f i tender d to the Plaintiff; for then there is no 
e 


need of any Tender, as 16 H. 7. 7. and 19 H. 


Jol. 51. 125 


uſo COVE: 


ti | f H Plaintiff declares on ſeveral Promiſes, 3 
1 Bar whereof the Defendant pleads a Sub- a an 


pet the Award it ſelf without Execution 


5. 12. are. Judgment for the Plaintiff per tot 
Lu See before Dighton & al. verſus Whiting, 


fo. 283. 
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and one I. Y. his intended Wife for ber Life for her Fointure, with 


deceas'd, 
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COVENANT 


1 — 


— 


Gifford verſus Young, Son and Heir o 


Tho. Young. 
„ 1 
Hill, 35 & 36 C. 2. Rot. 455. C. B. Ww 


1 8 FEE Plaintiff declares quod per quandan {ſa 
eee Indenturam factam &c. teſtat' eſt, tba g.. 
Covenants, Tho. Young in conſideration of Marriage, &, en 


made be- did covenant that he, & c. would ſtand ſeiſed of the A 
8 Mannor of C. &c. to the Uſe of himſelf and bu e 


Father ang Heirs till the ſaid Marriage, and then to the Uſe «| 
the Plaintiff, himſelf for Life, the Remainder to Margaret 


other Remainders over, and did thereby alſo covenant 
that the Premiſes ere of the yearly Value of 4001. 
_ ultra reprizas &c. that the Marriage did take 
Effect, and the ſaid Tho. Young ſuch a day died, 
and the ſaid Margaret him ſurvived ; that the 
Premiſes were not of the yearly Value of 400 1. but 
of the yearly Value of 165 l. and no more, ad dam. 
num 2000 I. The Defendant pleads riens pet 
diſcent ; and the Plaintiff replies, that he and the 
ſaid M. X. after the Death of the ſaid Tho.Young, 
Vviz. 12 July, 29 C. 2. ſued out an Original again} 
the Defendant, ret” tres Mich' at which Day tit 
then Plaintiffs appeared, and the Sheriff return'd « 
Nichil ; whereupon a Capias iſſued retornab| 
Octab. Hill. which was continued per Vic' non 
miſit breve till Octab. Hill. 31 C. 2. at whit 
Day the Parties appear d, and the then Plaintiſ 
declard ut ſupra mutat” mutand' ad dam 
1000 |, that the Defendant tunc nil dixit in bar- 
ram; 


Covenant. 


am ; whereupon a Writ of Inquiry of Damages was 
awarded, retornable quin. Paſch. which Writ was 


ont inued by Vic' non miſit breve till octab. 
Hill. that the ſaid M. V. after the laſt Continu- 


| ance, &c. ſeipſum elongavit, and died 7 March, 
| ; C. 2. that the Plaintiff had not notice thereof 
F311] the 3oth of June, 33 C. 2. and thereupon he 
| purchaſed this Writ 14 July, 33 C. 2. on which 


| the Sheriff return'd Nichil; whereupon a Capias 


was awarded, at the Return whereof the Parties 


appear d, and the Plaintiff declar d ut ſupra, and 
hs, that at the Day of the Purchaſe of the firſt Ori- 


ginal the Defendant had Aſſets by Diſcent, and ſo 
concludes with an Awverment, that the Cauſe of 
Aclion is the ſame. To this the Defendant rejoins 
that the firſt Writ as diſcontinued : To which 
Rejoinder the Plaintiff demurs. 1 
In the Argument of this Caſe the Defen- 
dant's Council inſiſted on theſe Points: 

1. That there was a material Variance be- 
tween the firſt and the ſecond Declaration ; 
for in the firſt the Plaintiffs declared but to 


Declaration is to the Damage of 2000 l. 


dught to be in Continuance of the firſt Writ, 
ds Spencer's Caſe is. 3 8 
2. That the firſt Writ abated by Default 


March, 33 C. 2. and the laſt Continuance 
Which was on the firſt Original, was to 
Pckab. Hill. 31 C. 2. and the Death of M. J. 


ON F" | n - Wb. | f 8 
ich Niginal was diſcontinued for a long time in 
iff be Life of M. T. and then no Writ of Jour- 


ey Account lieth. And altho' the Plaintiff 


Conti- 


the Damage of 1000/7. and in the ſecond the 


Which ought not to be ; for the ſecond Writ 
bf the Plaintiffs ; for M. Y. died the 7th of 


vas the 7th of March, 33 C. 2. as is alledged 
dy the Plaintiff himſelf ; ſo that the firſt O- 


ah alledged, that M. J. died after the laſt 


107 


fo. 296. 


THE 
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Writbrought Tho. Finch, Cro. Car, 294. where in Aſſumiſi 


vary from the 


— Covenant, 


Continuance, that will not avail, for a pM 
ciſe Time ought to be alledged, ſo that 
may appear to the Court that his Death wx 
between the Day from which, and the Day; 
which the Action was continued: Andy 
are all the Precedents. 

3. That the ſecond Writ was not brough 
within due Time, for there were four Month 
and more, after the Death of M. T. befor 
the Purchaſe of the ſecond Original; {4 
Matthew died the th of March, 33 C. 2. aul 
the ſecond Writ was purchaſed the 14th 

 Fuly, 33 Car. 2. and that the Plaintiff h 

not Notice of his Eloignment and Death til 

the laſt Day of June, 33 C. 2. was not mate 

rial in the Caſe; for no Body was obligedu 

give him Notice, and therefore he ought f 

take Notice of it himſelf; and then it ap 

pears on the Record, that the Plaintiff hi 

not freſhly purſued this ſecond Original, s 

all the Pleadings are in Caſe of a Writ pur. 

chaſed by Journey's Account. Lutwyche fo 
the Defendant... -- „„ 

fo. 97. No Judgment was in the Caſe, nor an 

further Proceedings, as I was informed by 

the Plaintiff himſelf, who was Mr. Gifford 0 

Gray's Im; the Reaſon whereof (as he toll 

me) was, becauſe there was a Difference OM, 

Opinion between the Judges, whether tit 

Second Action was brought within due tim 

:*.- OC NOT. - Ss ö? 

Whether a Note, As to the firſt Point, the Caſe of St 


by Journey's the firſt Action was brought in Kent, and tit 
Accountmay ſecond in Suffolk; and the Damages in tb 
Damages al- firſt Action were 500 J. and in the ſecon 
ledg'd in the 600 J. And yet in a Writ of Error in B. R. 0 


former. judgment given in the Common 11 a 


Covenant. 109 


agment was affirmed, And as to the Da- 

Pages, the Caſe of Boile and Scarborough, Stiles 

o. is according. | 5 
E And as to the third Point of this Caſe of What ſhall 
herd and Young, it is ſaid in the ſaid Caſe be intended a 
of Sir Tho. Finch, where a new Original was Lscent Proſe- 
Qurchaſed after the Reverſal of an Outlawry, 1 393. 
that the new Original was brought within a 

Wear after the Reverſal of the Outlawry, and 

get adjudged good. But in Winch 82. it is 

Bid by the Court, in the ſame Caſe, in Ef- 

ct, that it ought to be brought immediate- 

after the Reverſal of the Outlawry. 


1 — 

: a Knight verſus Green & Ux' Adminiſtr” 

» ef J. Webb. 

hat OS : Es 

* Hill, 1 & 2 Fac. 2. Rot. 1385. C. B. 

Fr TEE Plaintiff declares, that 12 June, 30 C. fo. 297. 

* VEL 2. he did by Indenture, &c. demiſe a Meſſu- Covenant on 
Fe, Kc. to J. W. habend' for 99 Years, if the or 8 

ay 12 . | J ot Demuile 

4 ſee, Priſcilla bis Wife, and John their Son, made by the 

kf bud ſo long live, at the jearly Rent of 22 8. &c. Plaintiff to 7. 

: f d yielding a Herriot on the Death of each of them H. the Inte- 

* bo ſhould die poſſeſſed: By which Indenture the ſtate, 

* ee inter alia covenanted not to aſſign without 


by cenſe, and on this Covenant the Breach was aſ- 
tin 4 To which Declaration the Defendants de- 5 
rred. | T6 


* The Exception taken to the Declaration fo. 301. g 
ey ds, that it was not ſhewn by whom the Ia a Narr 
* ters of Adminiſtration were granted to ., f Wa ir 
con Defendant Priſcilla, and what Authority need not be 
R. o had. Sed non allocatur; for the Plaintiff ſhewn by 
| the 45 3 ranger, need not ſhew it, tho' an mm Aon 
fy r niſtrator who is Plaintiff ought to ſhew granted, Oc. 


IIO 
Aliter if an 
. Adminiſtra- 


tor is Plain» 
tiff. 


fo. 302. 

Action of 
Covenant on 
a Deed Poll. 


Covenant. 


it, 1 Sid, 228, Peyto and Ruddock's Caſe, ih 
463. Ingram and Fawcet's Caſe, Stiles u 


Clementſon and Mountford's Caſe. 


9 —— — 


Lucke ver ſus Lucke & a 
Trin. 1 Ja. 2. Rot. 1709. C. B. 


nnn 


HE Plaintiff declares, that the Defeninlf 


by their Deed reciting that F. L. diedi 
teſtate, having an Eſtate to the Value of 775 l. 
6 d. one Moiety whereof belonged to M. L. the] 


lift of F. L. and the other Moiety, as was ſuppoſi 
to the Defendants, notum fecer* oninibus, th 
they had received of the Plaintiff 385 1. 13 8. 9 


in full Payment of their Shares, and covenant; 


indempniſie the Plaintiff from all Perſons claimi 
Intereſt in the ſaid Moiety. And then aſſigu (ſl 
Breach that E. C. the Inteſtate's Siſter ex paterl 
latere, ſued the Plaintiff in the Prerogative · Cu 


2 
* 
8 
8) 
TI. 
1 


S 


n 


for her Share of the ſaid balf; and thereupon uf 


ter proceſs” fuit, that in the ſame Court a Din 


was made againſt the Plaintiff for 431. 1 8.6 


of which he gave the Defendant Notice. Prædi 
tamen Def &c. Judgment for the Plaintif 
Nichil dicit. 5 ; 


Theſe Exceptions were taken in arreſt 


Judgment : 


I, That the Plaintiff is no Party to ti 


Deed of Covenant, neither is the Covenat 
made with him. Dy 

2. That there is no Place alledg'd in d 
Declaration where the Spiritual Court t 


held when the Decree was made, whit 
ought to be, becauſe that it is movable, a 


therein the Damnification of the Plain 


conſiſts, and is iſſuable. 


| Covenant. e 


As to the firſt Exception it was anſwer'd Reſp. f. 
Ind reſolv'd by the Court, that the Declara- -.- 
Fon was good enough, and for that the Caſe 
of Cooker and Child was cited by Levinx Juſtice, 
yhich Caſe is now reported by him in his 
[2 Rep. 74. | Reg HIT 
But as to the ſecond Exception it was ſaid Reſp. 2. 
by the Court, That it was an incurable Fault, 
for altho' it was inſiſted by the Plaintiff's 
Council that it was alledged in the Declara- 
Hon, that the Plaintiff was ſued in the Spiri- 
al Court held at /. before Sir Leoline Fen- 
n, the Judge of the ſame Court, and that 
bier Proceſs” fuit in the ſame Court, that 
| 1 was there given by the ſame Judge, 
and therefore it might well be intended, that 
l was at the ſame Place; yet it was reſol- 
Wed by the whole Court, that altho' they 
Wight intend it to be the ſame Court for Ju- 
Iſdiction and Authority, yet they would not 
tend it to be the ſame Court as to local 
Welidence ; as if one wou'd plead that ſuch a How pro- 
Ping was done B. R. and that after there ceedings in a 
ere other Proceedings thereupon, he ought Court which 
Þ ſhew in what Plate the Court was held, is movable 
b well when the laſt Proceedings were, as onſet * 
what Place the Court was held when the? . 
ſt Proceedings were. And on this Excepti- 
n Judgment was arreſted. 


It was ſaid by the Judges in this Caſe, that 
Paul's Church-Yard was a ſufficient Venue, as 

i 1 Hall, King- Street, St. Margaret's Meſt- 
mnſrer, 1 5 


Lambert 


Covenant. 


Lambert verſus Lane. 


Trin. 3 Fa. 2 Rot. 1991. I 3 

fo. 306. HE Plaintiſt declares on a Deed whereby 1 
Debt for | Defendant covenanted with him that in ul 

200 IJ. the Defendant ſhoud by the Plaintiff's Means vi 


Procurement obtain any Eſtate, &c. in a Meſſuq | qr. 
&c. in Com' Midd' that then he wou'd on Requii 
make unto the Plaintiff a Leaſe for 50 Years of ſom 
Rooms in the Houſe particularly mention'd. Et a 
performat' inde obligaſſet ſeipſum, &c. iſ 
200 Il. Avers that the Defendant by his means bi 
obtained a Term of 60 Years in a Meſſuage, & 
and that he had not made bim a Leaſe. 8c. bu. 
pꝛulld down one part thereof. Demurrer and Jai: 
dier in Demurrer, 5 | 
fo. 36. Judgment was given in this Caſe withouh® 
5 Argument by the Courſe of the Court, be 
cauſe the Defendant did not appear to argu 
his Demurrer ; but the point intended (asi 
ſeems) was, that the Plaintiff ought to ha 
alledged that he had requeſted the DefendanW 
twWo make him a Leaſe ; but it ſeems that wi 
Me . unneceſſary, the Defendant having diſable 
qyueſt is not himſelf to do it by pulling down the Buil. g 
neceſſary. ings. See theſe Caſes Co. 5. 20. Fitzh. Covi 
re nant 2 & 29. Co. I. 25. b. 2 Cro. 375. 21688 
"+: "os EO: WJ 
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5 Brailsford verſus Parſons. 
fo. 308. : ds ns 


Covenant . TE = 
„ Mich. 3 Ja. 2. Rot. 3 50. C. B. 


. 15 HEE Plaintiff declares that ſuch a Dq 


the Defen- 1 Sc. he by Indenture, &c. demiſed to il 
dant. | | Defenaai 


Covenant. 


| Defendant 4 Capital Meſſuage, & c. in Hault- 
hucknal cal”d Seignor Except, &c. at ſuch a 
Rent, by which Tndenture the Defendant 1nter ala 
tovenanted to repair the Premiſes, the Leſſor pro- 
Fading principal Timber; on which Covenant the 
1 Plaintiff aſſigns the Breach, viz, that ſuch a Day 
e Barns parcel &c. for want of neceſſary Repairs 


0 in Thatching, V. alling, &C. and not for want of | 
% gr::cipal Timber, were ruinous and in great danger 


i /2!1in9, 8c. To this the Defendant proteſtando 
that the Barns were not ruinous, ſays, that the ſame 


Day he was ready to repair, &c. and that two Pieces 
A principal Timber of ſuch Dimenſions were neceſſa- 


Wi", &c. of which the Plaintiff had Notice, but did 
8c Wer deliver them. Demurrer and Joinder in De- 
Im iz | | | 9 


„ By the Opinion of che whole Court, the 


ant had not ſufficiently anſwered the 


gu ligned Defaults of Reparations of Things 
55 (Which were ruinous and in Decay, not for 
au ant of principal Timber; and allo it is ap- 
jan arent, that for the Reparation of ſome of 
wa de things in decay and out of repair princi- 
bel! Timber was not neceſſary: and alſo if 
id. rincipal Timber had been requiſite for the 
a epairs no Default is alledged by the Defen- 
Int in his Bar in the Plaintiff that ſuch 


Wat he had given notice that ſuch Timber 
Wor deliver'd it to the Defendant ; whereas 


Was only to provide it ready ſor Carriage, 


D implication, that the Plaintiff had not 
5 i ovided principal Timber, becauſe it ap- 
aan 3 


pears 


Plaintiff had Judgment, becauſe the Defen- 
{reaches aſſigned by the Plaintiff; for he 


Timber was not had, for thereby he alledges 
Was requiſite, &c. and that the Plaintiff had 
appears by the Covenants that the Plaintiff 


Wd it is alſo to no purpoſe, for it is admitted 


113 


fo. 316. 


Covenant. 


pears by the Breach aſſign'd by him, ſuc; 
Timber was not requiſite ; and alſo the 
Plaintiff could not have replied, that he hay 
provided, or that he had deliver'd ſuch Tin. 
ber, for that had been a Departure from hi; Þ 


Declaration. | T 

— — —— é —— 1 77 

8 Mo | /y 

Reeves verſus Sheppard. Þ 7, 

io = It 

Hill. 3. 4 Ja. 2. Kot. 1769: C. B. 0 

fo. 33. INE EBT on Bond, the Defendant craved Oyet I v 
Debt by the of the Condition, which was to perform A. it 


Plaintiff as ricles between the Defendant and the Inteſtat p 
Admin of which Articles the Defendant did ſet forth, whert· 1 
ä by (after a Recital that the Inteſtate in the Right ji ¶ p. 
: his Wife was entitul'd to athird Part of the Profit, m 
&c.) t was agreed that the Inteſt ate ſhould tal m 
yearly, during the Life of his Wife, 10 l. in Sat fe 
faction of her third Part, &c. which 10 l. the D. IL 
fendant covenanted to pay the Inteſtate by e 
half yearly Payments, &c. and the Inteſtate core. t! 
nanted to accept it in Satisfaction of his ift n. 
| Dower, &c. and then pleaded Performance genera- I 
ly. To which the Plaintiff replied, and aſſigned ſn ¶ (i 
Breach, that the Inteſtates Wife was alive ajter tu n: 
25th of March, 1 Ja. 2. aid that 5 I. due to hin 
at that Day is yet unpaid, Demurrer and Join 
in Deinurrer. 
And by the Opinion of the whole Court, 
the Payment of the 10 l. by the Intent of tte 
Articles, was to continue but during the; 
joint Lives of Maite and his Wife, and thete - T 
fore Judgment was given for the Defendant. W 


Lee 


fo. 326. 
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. Johnſon. 


Hill. 3 & 4 Jac. 2. C. B. 
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HE Plaintiff declares that by Indenture, &c. fo. 326. 
he did demiſe to the Defendant a U. eſſuage 0 Action of 
8 F 2 Yorkſhire, habend' ſor nine Tears, at the year - ee e er, 
| ly Rent of 35 1 That the Defendant RY 70 of Demiſe. 
ſepæir the ſame, AC omnia ripas aquaductas foſ- 
| fas pontes & fenſas eidem pertin' On which 
Covenant the Plaintiſf aſſigns the Breach as follow- 
| | th, VIZ. Quod præd Meſſuag⸗ præd' ripæ 
rr viz. 20 perticat riparum quodlibet per rticat” 
7 | Linde pretii decem lihr' 10 pontes quilibet 
pons &c. 40 perticat fenfur” quodlibet &c. 
| 100 perticat' foſſar quod! ibet &c. de premiſs' 
præd' fuer” fractꝰ dirupt' proſtrat ipoliar' & in 
magno decaſu pro defectu reparationis & 
mundationis &c. To which declaration the De- 
| fendant demurr d, and the Plaintiff Joined in the 
Demurrer. „ 
| The Exception to the Declaration was, fo. 329. 
that the Breach ſo generally aſſigned, was 
not well aſſigned. But ic was adjudged the 
Declaration was good, the Breach being aſ- 
ſigned according to the Words of the Cove- 
nant. 


— 
— 


; ot uf 8 


ler = e — mer fo. 330. F 
1 : 3 | Tink? Action o 
1 Kath. Ald worth Verſus Hutchinſon, par © 

| a Covenant to 
e Paſch. 4 5 7 4. Fot. 522. indempnifie 
he the Plaintiff 


uy E Plaintiff e that one 18 by reaſon of 


Aldworth was outlawed at the Suit of bis paying the 
» Defendant a 


J. Stonehouſe. That 23 June 4 ſpecial Cap Debt due 
| Udagar iſſued againſt ]. Aldworth, and was de- from a Perſon 


1 2 li vered outlaw d. 


a 


116 


fo. 333: 


5 en iffucd in Term-time. Sed non allocatur; fot 
be intended per Cur' it being a judicial Writ, it ſhall be in- 
to iſſue intended when there is no Reaſon to the con- 
Term: time. trary ; for by the Courſe of the Court it 


Exchequer, and a Scire facias iſſued out of the 


thereupon given againſt her To this the Defendant 


a Day. The Plaintiff replies that the Writ bon 


Covenant. Wd 
livered to the Sheriff. That the Plaintiff at the tim that 
of the iſſuing of the Writ, kad in her Hands 1001, hi 
of J.'s Money. That the Sheriff returned the Wri, 4 Le 
whereby it was found accordingly. That aſter tn z. 
Inquiſition, and before the Return of the Writ, e: » 


Plaintiff paid to the Defendant 64 l. part of omi. 


100 J. in her Hands, in conſideration whereo , t Well 
Defendant covenanted by Deed dated 23 Aug. 2. Wag. 
to indempnifie the Plaintiff from all Actions, &c. 4. 
which ſhould be commenced, 8c. ſo ſar as the ſail Cor 
64 l. amounted to, fo that ſuch Suit was commented 
by, or before the end of Michaelmas Term ther 
next; and avers that the Defendant hath not pail Hou 
the ſaid 641. to the King or Plaintiff. That th 
Tranſcript of Outlawry, 8c. was delivered into tit 


Exchequer againſt the Plaintiff. Judgment wa 


proteſiing that the Plaintiff was not dampniſied bi. 
for Fn the end of Michaelmas Term, ſays, that tit 
SCire facias out of the Exchequer, rei veritate, 
firſt iſſued after the end of the ſaid Term, Viz, ſuch 


Date 29 Novemb' 2 Ja. being the laſt Day if 
Michaeimas Term, and Demands Fudgment, i 
the Defendant ſhall be admitted to ſay, 8&c, 
Theſe Exceptions were taken to the De. 
claration in this Cale. _ 1 
1. That it is not ſaid that the Cap' Utlags! 


ought to be fo, Latch 11. wid. 2 Jones 150, 

Es, |, a - 
2. That it was not ſaid that the Writing 
containing the Covenant, Sigillo ſuo fuit [igi- 
lat”, Sed non allocatur ; for per Cur” it is 1 
e that 


Covenant, 1 


nat the Defendant thereby covenanted, 

which could not be if it was not a Deed, 

„ . 
z. That it 15 ſaid prout patet per Recordum. Parat eſt ve- 
x. boc parat eſt werificare ; but (per Record” ill) is Hare, with- 
omitted. Sed non allocatur; for per Cur it is ora hp. a 
. | 7 J Record yet 
well enough without thoſe Words. 1 Sid. good. 

429. | | | | 

4 5 But the Queſtion which was worthy of q ved e 
Conſideration was, whether, as this Cale is, hy Wie 11. 
the Defendant ſhall be admitted to ſay, that ſued at ano- 
the Scire facias was proſecuted out of the ther Day than 
Court at any other time than at that which ** bears date. 
t bears Date; and B.ilie and Bunning's Caſe, 

Sd. 271. and 1 Rolls Abr. 893. F. N. B. 78. b. 

Were cited. The Matter was adjourned to 

bc argued the next Term; but it doth not 

Bypear by the Court-Book, that it was ever 

after argued by the Council of both ſides. 


. 
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at it appears by the fame Book, that in Se/k. 457. 
in. 2 V. & M. Serjeant Trinder appeared for Pl. . 
[ 


Ihe Plaintiff, and that Judgment was given 

br the Plaintiff, Nijs &c. And it doth not 
Ippear by the ſaid Book, that any Cauſe was 
Inewn to the contrary ; but no Judgment is 
entred on the Roll, ex relatione Magiſtri Mills, 

er, Theſaurar, C. B. „„ | 55 
| And ſo by this Judgment it appears (if it fo. 334. 
vas given by reaſon of an Eſteppell in the 
Liſe) that in Judgment of Law a Covenant 

ay be broke, where revera & in facto it was 

ot broke. uod nota. But for this Matter 

id. Raymond, 161. 2 Jones 149, 150. 2 Keb. 

98. Britton and Long's Caſe. 838 and 844. 


=_ A ck. rc In 2 


— —— — — — — 
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een and Fones's Caſe. 1 Sid. 432. Man and | 
ams Caſe. 1 Rolls Abr. 552. Let. F. Nu. 1 
1 and 5. And note. . | 
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118 Cdenant. 


Tuckerman verſus Tuckerman. Int 
3 4 h 
Paſch. 4 Fa. 2. Rot. 550. C. B. is 


. 92 on Bond, on Oy er it appeared to be fo 
Dee ind Performance of Covenants between the Plain. 
| - admin on tiff and 15 Defendant's inteſtate; upon this the De. 
|S, Wong fendant ſets forth the Deed, which reciting that th 
of Covenants. Plaintiff and the Inteſtate were Coexecutors, witneſſed 
Sg that the Plaintiff had made over all the Goods, &c. 
to the Inteſtate, and had demiſed to him, Ke. IC 
which Deed inter alia as this Clauſe, viz. Ac 
etiam ulterius except” quod præd' Suſann 
habear &c. necnon habeat 200 faſces jamp- 
nor* vel faſces ligni quolibet anno &c. ant 
then pleads Performance, To this the Plaintiff r. 
plies, that ſhe had not of the Inteſtate, or of the De. 
fendant after his Deceaſe, 200 Furze Faggots, u 
200 Mood Faggots yearly, fecundum &c. but 809 
Furze Faggots, or 800 Wood Faggots, were due i 
her from the Inteſtate, and the Defendant poſt cus 
mortem for four Years OW at, &c. Upon this 
| the Defendant demurs. 
fo. 338. Judgment in this Caſe was given for the 
55 Defendant, becauſe it was held that the 
Deed, as to the Faggots, did not amount to 
a Covenant that the Inteſtate ſhould provide 
the Faggots at his proper Coſts and Charges 
and deliver them to the Plaintiff ; but that it 
was only a Liberty reſerved to the Plaintiff 
to take yearly on the Lands ſo many Fag- 
gots; and alſo becauſe it was not ſhewn by 


the Plaintiff what Quantity of Faggots ſi:MW” 
2 had not received in the Life of the Inteſtate, 
and what after his Death. For perhaps the 

Defendant had ſeveral Matters to plead, v., 

1 diſtinct Matter, as to thoſe which the De- 

fendant 


Covenant. 119 


ſendant had not received in the Life of the 
Inteſtate, and another Matter as to thoſe 
which were not received by the Plaintiff 
after the Inteſtate's Death. 


* 4 = 


Me 


Thomas Major, Adminiſtrator of John 
| Wood, not adminiſtred by Deborah Wood 
Plaintiff, verſus Daniel Peck and Urſula 
his Mife, Executrix of Richard Wood, 


Intrat. Mich. 3 . & M. Rot. 395. K B. 


EE Plaintiff declares, quod cum per quan- f. 339. 
g dam Indenturam fact' 21 Decembris Covenant 
n ; on an Inden- 
34 C. 2. &c. teſtat' exiſt' that John Wood de- ture of De. 
Imiſed to Richard Wood & al a Meſſuage called miſe. 
the Hare in Pater-noſter-Row, except the V/e 

of the ſaid Miſſuage, &c. for the firſt two Years of 

the Term, habend' for 21 Years from the Feaſt of 
Chriſtmas then next, at the yearly Rent of 701. 
payable quarterly. By which Indenture the Leſſees 
covenanted jointly and ſeverally, that they, or one 

of them, would pay the Rent. That John Wood 


F 
ee Leſſor, 20 Decemb' 35 C. 2. made his Will, 
ond the ſaid Deborah his Executrix, and aſter- 
e, ſcil' xo March 1684. died poſſeſſed of the 
« W/ever ſion, &c. poſt cujus mortem ſcil' 21 Mar- 
- Wii 1684. Deborah proved the Will. That the 
r Wee Richard Wood, 15 Januarii 1685. made 
„Iii, and the Defendant Urſula his Executrix, 
i nd died, who proved the Mill. That Deborah 
E ſterwards, ſcil' 31 May 1688. died inteſtate, 


whereupon Ad min' de bonis non &c. was granted 
o the Flaintiff durante minori ætate R. Wood. 
That Urſula afterwards, ſcil' 10 June 1689. 
married the Defendant. That 871. 10 8. for 4 


Der Ken a RD  — — 
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ante abſentia. 


120 Covenant. 
Year and a Quarter ending at Midſummer, ant. 

Regis & Regin' nunc tertio poſt mortey 

præd' Johannis Wood & Deboræ & poſt qe. 
ſponſalia inter præd' Daniel & Urſulam ce. 

lebrat' were in Arrear, and are yet unpaid. Pt 

ſic &c. ad dampn' &c. Et profert &c. cn 

hoc quod verificare vult, hat R. Wood is . 

der the Age of 21 Years, &c. The Defendant in. 

parles, and then pleads that R. Wood, ice th 


laſt Continuance, hath attained the Age of 21 Year; 


to which Plea the Plaintiff demurs. 
fo. 342: TI was retained with the Defendants to ar. 
A. Admini- gue this Caſe ; but the Plaintiff never enter. 
pn I 2 ed it for Argument. Bur I did intend to in. 
7 IO ſiſt, 1. That the Plea was good. 2. That the 
brings an A- Declaration was ill. And as to the firſt, al. 
Cition, pend- tho the Action was well commenced, ye 
ws. gang 91 _ euer, 1 1 of 21 To 
>. 7 the Authority of the Plaintiff was entirely 
es” en OY 55 by Conſequence the Actin 
Alſo. And for that in Debt by Ford v. Glan. 
wile & U Admin? during the Minority of 
F. S. the Defendants pleaded, that F. S. at. 
tained his Age pending the Action; and i 
was adjudged a good Plea, Goldsb. 136. In 
Scire facias brought by an Adminiſtrator di. 
rante abſentia of another, on Oyer of the Scin 
facias the Defendant demurred, and an Ex- 
ception was taken, that ſuch Adminiſtration 
was void, and not allowable by Law. But 
the Exception was over-rul'd, for it was held 
Adminiſtra- Clearly by the Court, that ſuch Adminiſtra- 
tion may be tion was well grantable by the Law, and 
granted du- there might be great Conveniency thereby; 
for if the next of Blood be beyond the Seas, 
if ſuch Adminiſtration could not be granted, 
the Inteſtace's Debts could not be collected 
or recovered, And it was alſo held by the 
ide i oo e 


. Falk. 1 


Covenant. 121 


Court, that after the Return of the next of Payment to 
E Blood, Payment of a Debt to ſuch Admini- fuch Ne: Ad- 
ſtrator before Notice is good. And it was tte . 
alſo held by the Court, that altho' an Action and before 
W brought by ſuch Adminiſtrator, might abate Notice, good. 
oy che Return, &c. yet Actions againſt him 
are not abated, but ſhall continue againſt 
dle cightful Adminiſtrator. Clare and Hedge's 
WM Caſe adjudg'd Paſch. 3 W. & M. B. R. If an 
Adminiſtrator durante minori ætate of an Infant 
Executor hath Judgment, and then the Exe- 
cutor comes of Age, he ſhall have a Scire fa- 
. clas to execute the Judgment. Rolls, Tit. Exe. 
- cutor. 888. Litt. p. Pl. x, 2. Brownl.83, So if 12471 5 
an Adminiſtrator hath Judgment, and before nigrator bach 
|.W Execution the Letters of Adminiſtration are Judgment, 
revoked, the Defendant ſhall have an Audita and then the 


LOverela to prevent Execution againſt him. Adminiftra- 


Y Saund. 48. b. Mod. Rep. 62. So if the De- x" aber” 
n{Wicndant be actually in Execution. NI. 125. ſhall have an 
n.Wki:'s Caſe. By which Caſes it is proved, Audita Auere- 
of Wthat an Adminiſtrator can't proceed in an — —— 


Action after his Authority is determined. © 
As to the Declaration, there is a material If an Admi- 
Variance between it and the Writ ; for the —_—_ 4 
Writ is brought by the Plaintiff as an abſo- beings ED A. 
lute and compleat Adminiſtrator, and by the ction as Ad- 


x- Declaration it appears that he is but a quali- miniſtrator 
on fed and limitted Adminiſtrator, and there- e 
ut fore he ought to be ſo named in the Writ. # 


10 WBrowne's Entr. 1. par. 18. Aſhton's Entr. 218. 
ra- No in an Action againſt ſuch Adminiſtrator, 
nd Herne 30x. So if one brings an Action as 
/; W-\lminiſtrator cum Teſtamento annexo. Vid. 75. 
45 Py 

ed gs; hy R. 
he | TRY 


122 Covenant. 


. i 
R. Pike verſus Pulleyn. 1 n 
Trin. 5 V. & M. Rot. 660. C. B. 
| © th 


fo. 343. "HE Plaintiff declares, quod cum per quo. 5 
— wig i- dam Articulos fact' apud London &. 
Vi ege y an F&2 . 0 
Attorney in agreat uit, that Tho. Pike, Vicar of SOutho, ; 3 
Covenant be- ſhould permit the Defendant to receive to his own | 
eween the Ne all Duties ariſing to him as Vicar of Southo . 


Plaintiff and for a Year, due at Mich' then next ; and on Re. n 


Defendant. queſt ſhould make a Grant thereof to the Defendan W D 
for Life, and ſbould ſurrender the Vicaridge, ſo thu ng 
the Defendant might preſent de novo: And te tif 


Def. did thereby covenant to pay the Plaintiff 1501, D 

in lieu of Tithes, &c. then avers that T. P. had pr. WM fa. 

Form d all, &c. and aſſigns for Breach that the De. 

fendant had not paid the ſaid 1501. The Def f 

dant pleads that T. P. died at Southo before Mi. Jo 
chaelmas, per quod he could not receive 1b fo. 

Tithes, Demurrer and Foinder in Demurrer. m. 

3 An Exception was taken to the Bar, viz. . 
If an K dion that the Defendant had pleaded a tranſitory I n. 
is brought in thing, viz. the Death of Tho. Pike at South, on 
4. and the and the Action is brought in London; and th 
Defendant that it was a good Exception, the Caſe of W;. 
e Collins and Sutton, 1 Sid. 234. 1 Saund. 84. Th 
in B. tis ill. Wright and Ramſden's Caſe, and 3 Cro. 184 Wc; 
Cowley and Edwards's Caſe were cited. tic 
Whether a But then an Exception was taken, that the Wh 
Contract to Contract in this Caſe was Simoniacal, by W By 
e Reaſon of the Covenant to reſign, and bY nie 
the Patron Conſequence void. But as to that it wit; 
may preſent ſaid by the Plaintiff's Council, that the Co. Wc, 
die novo, fhall venant is, that the ſaid Tho. Pike by all lawtul a 


| by Simonia- Means ſhould reſign on the Requeſt of the Hof 
. PDefendant; which is all one in Effect as ici; 
it had been ſaid, that Tho, Pike ſhould reli ira 

* — 


4 Covenant. 

that it was the Intent of the Parties, that the 
Reſignation ſhould not be made, if it might 
not be made lawfully. But admitting that 
E thoſe Words (by lawful Means) had been o- 
© mitted, the Contract had not been Simonia- 


cal; for the Covenant for Payment of the 


WW {aid 150 J. is a diſtin and independent Co- 
venant. And for that the Caſe of Byrt and 
WW Manning, Cro. Car. 425. was Cited, which was 
ſuch. The Plaintiff brought an Action of 
Debt on a Bond for Performance of Cove- 
nants; which were, that Tho, Byrt, the Plain- 


tiff's Son, ſhould marry Ann, the Defendant's 
LW Daughter, and that in conſideration of the 
-W& {aid Marriage the Defendant covenanted to 


„pay zoo J. And the Plaintiff covenanted to 


Jointure. And there were other Covenants 


ment; and among the reſt, a Covenant of 
Manning that he would procure the ſaid Tho- 
mas to be preſented, &c. to ſuch a Benefice 


the Breach was aſſigned, and on Demurrer 
it was adjudg'd for the Plaintiff, And it 
was ſaid by the Court, that if the ſaid 
Covenant had been that in Conſidera- 


had covenanted to procure the ſaid Tho. 


niacal Contract, and had made the Obliga- 
tion void. But the Covenant was not in 


ul a meer diſtin& Covenant and independent 
f of the former Covenants. And without ſpe- 
" Wcial Averment that it was a Simoniacal Con- 
1 tract, it ſhould not be intended to be ſo; for 


it 


it it might be done by lawful Means: So 


aſſure ſuch Land to Thomas and Ann for her 


tor the Value of the Land and quiet Enjoy- 


on the next Avoidance thereof; and on that 


tion of the ſaid Marriage, the Defendant 


Hirt to be preſented, that had been a Simo- 


Conſideration of the former Covenants, but 


123 
fo. 346. 


that another 8. 
remiſit relaxa- -C. 


124 Covenant. 
it might be a Covenant on good Conſiders 
tion. Which Caſe was directly with che 
Caſe in queſtion. And the Plaintiff had Judg. 
ment by the Opinion of the whole Cour: 
For the Simony vid. Litt. Rep. 117. Mo. 564, 
Oldbury's Caſe, and Mackabar and Siderick) 
Caſe, Cro, Car. 337. and 61. Lutwyche for the 


Plaintiff. 
Lamplugh wverſzs Shiers. 
Mich. 10 V. 3. 


fo. 351. es 
39 77 pokes HE Plaintiff declares, that one T. A aby, 
of the Rever- I II May, 3 W. & M. was ſeized in Fee 9 


ſion ona 42⁊ Piece of Land, aud did then by Indenture reci- 
Leaſe for ting that one Griffin had built and agreed to build 


ee on the ſaid Piece, & c. 15 Houſes, demiſe the ſan 
of the Leſſee. 1 Griffin, habend' for 61 Tears, at 100 |. per 


Ann' the - firſt Payment to be made 25 March 

1690 ; that Griffin covenanted to build the Hou- 

ſes on or before 25 March then next, to pay the 

Rent, and to repair; that he built the 15 Houſe, 

12 May; that Aſhby granted the Reverſion to 

Sir Philip Meadows and others by Leaſe and 

Releaſe ;, that they by Leaſe and Releaſe granted 

the Rever ſion to the Plaintiff ;, that 21 May, 4 W. 

& M. the Term for Years made to Griffin-was 

| aſſion'd to the Defendant, and then aſſigns fot 

Breach, 1. That 5501. was in Arrear for five 

fo. 356. Tears and a half, 2. That 5 March, 5 W. & M. 

If one pleads one of the Horſes was burnt down and ſo continues 
Demurrer and Joinder in Demurrer. 


vit O. confir= Theſe Exceptions were taken to the De- 
mavit to him, claration in this Caſe: 


and relies on- 1. That the pleading that Sir Philip Mes- 
ly on the Re- 1 | 3 8 
Jeaſe, it is not 0, and the others, remiſer relaxaver & con. 


double. 


| firmaver 


_ 
N 
= 


F Covenant. | 125 


EF maver to the Plaintiff, Reverſion Tenement” 
r' was double; and lor that, was cited 
F Palmer 62. oe 

© Ref. But to that it was anſwer'd, that it was 
ſingle enough, eſpecially as this Caſe is; for 
altho' he hath put in all the Words of the 
Deed, yet it appears plainly, that the Plain- 
tiff relies only on the Releaſe ; for it is ſaid, 
| quod virtute Bargaine &- Vendition' & Relaxation” fo. 357- 
pred ipſe fuit ſeiſi' G c. and ſo the matter of 
the Confirmation is entirely waved. vid. Br. 
Tit. double Plea many Caſes. Et ideo non allo- 

| cat Except io. „ 55 | 3 
2. That it was not alledged, that Sir Philip 
| Meadows, &c. were ſeized of the Reverſion 
at the time of the Releaſe. „„ 


Rep. That it ſhou'd be intended to conti- Where an 
nue being an Eſtate in Fee, and for that Eſtate in Fee 
Plow. 43 1. was cited. And it is adjudged in ſhall be in- 
ECockbam and Farrer's Caſe, 2 Jones, 181, 182. dee 
in a Writ of Error, that an Eſtate Tail ſhall 5 
be intended to continue, vid. & nota. And 

Ho it was adjudged between Birdall and Carey, 

and others, enter'd Paſch, 1 Anne Reginæ, C. B. 

in which Caſe there was an Avowry for Rent 

reſerv'd on an Eſtate Tail, and it was not 

alledged that the Eſtate Tail continued. 1 
3. That the Pleading in this Caſe ought To ſay quod 

a; to be quod relaxaver. tot jus, &c. and not quod OO nes: 
or rclaxaver Rewerſion pred. . eee nt 
e Reſp. But to that it was anſwer'd, That all revercerer, is 
. he Eſtate which they had in the Reverſion all one. 

as but a Reverſion in Fee; and therefore 
es all one in Effect, to releaſe the Reverſion, 

and to releaſe all their Right. In Dier 159. 

g. it is ſaid, that to ſay quod talis dimiſit Re- 

Werſion” terre & terram cum reverteret, is all one. 


— 


Covenant. 


And therefore this Exception was diſallow; / 


by the Court. 


Expoſition 4. That the Action is brought by the Plain 


of the Word 
Quendam. 


tiff as Aſſignee Philippi Meadows, MiP G. 
Aſſignee of Thomas Aſhby the Leſſor: But in 


the Conveyance of the Reverſion by A000) 0 


Sir Philip Meadows on Bargain and Sale, which 
was by Leaſe and Releaſe, it is ſaid in th; 
Declaration, That the Bargain and Sale wu 


made inter quoſdam Philippum Meadows per nomy 4 


Philippi Meadows de & c. Mil & c. which are in. 


tended to be other Perſons than thoſe name 


before. But it was anſwered by the Cour, | 
That as this Caſe is, they wou'd not intent 
a Plurality. Another Reaſon was given by 


the Chief Juſtice, ſed non bene audivi. Bu Le 
certain it is, that Judgment was given for. 


the Plaintiff by the Opinion of the who 


Court. Darnel the King's Serjeant and Lu. 


fo. 358. 
Covenant 

on an Inden- 

ture between 


wyche for the Plaintiff; Wright the King's Se. 


jeant and Levinx for the Defendant. 


5 Snow verſus Franklin. 


Trin. 12 W. 3. Rot. 305. C. B. 
H E Plaintiff declares, quod cum per quod. | 
dam ſcriptum fa&t' 25 Marti 1695. 


the Plaintiff great” fuit inter the Plaintiff and the Defendant 


and Defen- 
dant. | 


quod in conſideratione that the Plaintiff oui 


permit S. P. to have and enjoy a Farm for a ru 


and a half, at the Rent of 72 1. per Ann that "ly 


Defendant would pay the Plaintiff 200 1. whid 


were due from the ſaid S. P. to the Plaintiff, ani 
alſo the ſaidRent,and do and perform all things to" 


5 permit S. P. &c. and aſſigns a Breach in Non- pa | 


performed by S. P. The Plaintiff avers that be did 


amen 
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© ment of the Rent. The Defendant pleads an Accord 

in Satitfaction of the Covenants before any Breach of 

© the Covenants. Demurrer and Foinder in Demurrer. | 
The Exception to the Bar was, That the fo. 359. 

Accord, &c. was pleaded to be in Satisfacti- A 7 

on of the Covenants (which were not broke ol. 955 root 2 

at that time, as the Defendant himſelf had of Covenants 

: 


alledged) and that cannot be, for the Co- unbroke, but 
may in Satiſ- 
faction of 
Damages, &c. 


venants being created by Deed, cannot be 

i diſcharged but by Deed ; but Accord with 

-W Satisfaction is a good Plea in Satisfaction, 

and Diſcharge of Damages on a Covenant 

„broken; and ſo was the Opinion of the 

(WE whole Court, and Judgment given according- 

y, againſt the Opinion in Rabbet and Stoc- 

u L's Caſe, 2 Rolls Rep. 187. And for Autho- 

WW rities in maintenance of this Judgment, vide 

> Cro. 99. Olden and Blague's Caſe, Palmer 1 10. 

. Robards and Stoker's Caſe, Co. 6. 43. bd. 
An Exception was taken to the Declarati- fo. 360. 

on, That the Plaintiff had not therein ſhewn 

the Effect of the Agreement between him 

and his Tenant Pendeck, therein mentioned; 

ſed non allocatur ; for if Iſſue ſhou'd be taken 

on any thing relating to that Agreement, it 

might appear on the Evidence. Lutwyche for 

the Defendant. v5 


—— — 


Brittin verſus Vaux. 


n Trin.12.1W.3. c. Coretentby 
| ES = che Plaintiff 
1 TIE Plaintiff declares, quod cum per quan- at the 
15 


dam Indenturam fact' &c. he bargain d, Defendant, 


ol old and releaſed to J. V. a Meſſuage, &c. in C. Aſſignee * 
u parva, to hold to the ſaid John Vaux and his 1 doe 


Heirs. That the Plaintiff warranted the Land, Releaſe of the 
3 F and Inheritance. 


Covenant. 


and covenanted ſor quiet Enjoyment, and that tl 
ſaid John Vaux ſhou'd take all the Apples, &, 
in another Cloſe adjoining which the Fruit - Tre. 
ſhouꝰ d bear before, & c. That J. V. covenanted in- 
mediately to make a Ditch and Fence, and to maiy- 
tain it a good Fence for ever: and then aſſigns fu 
Breach, That the ſaid Fence was ruinous and iy 
decay; and that neither the ſaid J. V. in his Life 
nor the Defendant his Aſſignee after his Death, 
had preſerved the ſaid Fence in good Repair, 
After Verdict for the Plaintiff Judgment 
was arreſted, becauſe the Action lieth not 
againſt the Defendant as Aſſignee, for z 
Breach in the time of the Aſſignor; and the 
Breach being aſſigned for Default of repair. 
ing the Fence, as well in the time of F. J. Al. 
ſignor to the Defendant, as in the time of , 
the Defendant ; and Damages being entirely & 
given, the Plaintiff cannot have Judgment. l 
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| 

7 | Sir John Brownlow, &c. Executors, &c. 
i verſus Sir John Hewley, B. 
'- | En 

, 3 Intr. Hill. 7 V. 3. Rot. 1657. C. B. 


| T HE Plaintiffs declare, That Sir J. W. &c. fo, 364- 
1 mere poſſeſs d of a Park for 99 Tears, and 3 _e 
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„ : t by th 
end it to W. L. &c. to hold for the reſidue of en of 
e /aid Term at the Yearly Rent of 1001. That an Executor 
. + Mar. 3 C. 1. Sir J. W. &c. granted to R. O the laſt Aſ- 
{ ſignee of the 


© Brownlow the ſaid Rent of 100 l. for the reſidue Rent, which 


of 3 of the ſaid Term, to which Grant the ſaid Py was reſerved 
Kc. did attorn ; That 1 Jan. 1637. R. Brown- by the Leſſee 
. low made his Will, and J. Brownlow his Execu- for Years on 


tor; that 20 May, 20 Car. 2. the Eſtate of the rhe A 
| Aſſignees came to the Defendant; That 3 Sept. an ir eng 
31 Car. 2. the ſaid J. Brownlow made his W ell, ( quod nota) a= 
and the Plaintiffs Executors; That 5501. of the gainſt the Aſ- 
| ſaid Rent for five Tears and an half were unpaid N oo of oy 
25 Mar. 7. W. z. per quod Actio &c. The che Leale. 

. Defendant ple ads as 10 501 for half a Tear ending e 
25 Mar. 2 W. & M. that he was ready at the 

ſaid Park to pay it, &c. and that at any time after 

it was never demanded on the ſaid Park. And as 

o the other 501 &c. be pleadsthe ſame Plea as before. 

| The Plaintiffs demur, for that the Defendant in 

| bis ſeveral Pleas had not alledged that he was ready 

> TIE pay the Plaintiffs the Money in his Pleas men- 

| tioned,nor had brought it into Court to be paid them. | 
In Trinity Term, 1696. Judgment was given fo. 368. 

for the Plaintiffs by the Opinion of the whole 
Court, vid. 2 Cro. 423. as to the Tender, Brooke, 

| Touts temps priſt, 25. Brooke,Tender,6,11,18,20. 
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fo. 371. HE Pla ut per prox amicum declare, 
nod al quod cum F. L. in vita ſua was ſeiſed i 
que Uſe in Re- Fee of a Meſſuage, &c. and being ſo ſeiſed, 410 
mainder for he 10% of April, anno Regis nunc 17. by In. 
Life, on a denture, CC. demiſe the ſame to ]. H. virtute cu. 
es al. ab H. entered, &c. That F. 16 April, an. 
Releaſe, a- 0 19. by [ndttuve; &c. did bargain and ſell u 
gainſt the M. H. & al. the ſaid Meſſuage, Kc. for 3 Monthy, 
Executrix of virtute cujus 2c vigore $0. they were poſſeſſe 1 
the Leſſee. Thar 17 Apr. anno 19. the ſaid F. relaxavit & 
confirmabit to the ſaid M. H. &c. habend' . 

them mnd their Heirs to the Uſe of the ſaid F. i 

7 ail Special, Remainder in Tail General, Remaindr 

to the Plaintiff for Life , and afterwards, {cil' 26 
June, 1668. vied de Revertione pred” ſeiſit ut 
prefercur, without Heirs of his Body; 3 poſt Eujus 

mortem the Plaintiff was ſeiſed, &c. and 1ouAug 

1668. gave notire to J. H. That J. H. made hi 
Witt, and conſtiruted the Defendant his Exeentrix, 

Tho prove the Will, &c, That the Plaintiff. bei 

ſeiſed, and the Defendant poſſe ed, &c. 80 libr' de 

redditu præd' pro 4 ann' finitꝰ &c. mere in Arreur, 

N ahne inſolut' exift per quod actio '&c. 

This Declaration was drawn by Townſenl 
and peruſed by Sir William Fones, Attorney 

General; and yet, as it eems, there are 

ſome Imperfe&ions therein. 

Relaxavit && . Becauſe it is ſaid, that F. relaxavit G 
confir ma vit is confirmavit rewvertionem prod Cc. which 5 
double. double: And for that vid Lamplugh and 

Shiers's Cafe before in this Book. ö 
2. Becaufe it is ſaid, that Sir F. L. the Re. 
leſſor died ſeiſed of the ſaid Reverſſon wt pre 

Fertur; whereas it is not alledg d before, che 
he was ſeifed of the Reverſion aforeſaid by 
virtue of the faid Releaſe. And if it Wl 
been ſo pleaded, it might have been a Que. 
ſtion, wheeler? it had been good without tte 

| Addition 


fo. 373. 


2 1 SO RE. | SL 


| Debt. 
| Addition of necnon vigere Statur de uſibus &c. 
Por in * Snelling and Norton's Caſe, 3 Cro. 497. 


T 3 1 
Tf it be ne- 


ceſſary to ſay 
necnon vigore 


ment, that it is a Fault in Subſtance; but i 


it is reſolved, on a Motion in Arreſt of Judg- ir 4 77 


1 bus, when one 


Hob. 310. it is ſaid by Hob. that it need not plea 


ds a Sei- 


be lo pleaded, becauſe the Statute is a gene- 
ral Law. And ſo it is adjudged in Baſtard's 
Caſe, Cro. 3. 903 and 917. and lo it is held 
by Dier in his Report, fo. 85. b. | 

A third Reaſon is, that Notice is alledged 
in the Declaration; but it is not ſaid by 
whom, nor to whom, nor of what ſuch No- 
tice was given. But, as it ſeems, there was 


Uſes. 


2 


Ange verſus Patterſon. 


Hill. 35, 36 C. 2. Rot. 1757. C. B. 


of Articles between the Plaintiff and Defen- 
dant, by which Articles the Plaintiff was to demiſe 
to the Defendant an Inn in K. and among divers 
other Covenants, the Plaintiff was to ſerve the Tun 


he made the ſaid Demiſe, &C. and that he was al- 
ways ready to ſerve the Inn, &c. But for Breach 


| ſaid, that the Defendant, during the Term, bad 


bought Beer and Ale of other Brewers, and bad 
fold it in the ſaid lun. To which the Defendant 
demurred. FE 1 
K 2 


no need to alledge any Notice, becauſe that 
the Eſtate was executed by the Statute of 


NE BT on a Bond conditioned for Performance 


with Ale and Strong Beer. The Defendant pleaded 
Performance generally, The Plaintiff replied that 


ſin by Con- 
veyance to 
Uſes. 


fo. 374. 
Debt on 
Bond for Per- 
formance of 
Covenants. 


— 


3 2. If it it ſhould not be Baker v. Searle; for there is 
in the Cafe of Snelling and Norton, nor is that Cafe in tlie 
my Edition, which is printed in 1661. Re 


no ſuch Point 
ſame Folio in 


1 3 2 
fo. 379. 


the Plaintiff to carry a thing ſo ponderous to 


time to time Occaſion to uſe in his Inn; and 
therefore it was reaſonable for the Defendant 
to give the Plaintiff Notice from time to 
time, what Quantity his Occaſions required, 


And to prove that, theſe Caſes were cited, 


Debt. 


In this Caſe the Defendant's Council in- 
ſiſted only, that the Plaintiff ought to have 
alledg'd that he brought ſome Beer or Ale 
for the Defendant to the Inn, and that he 
had refuſed to accept it. . 
But to that the Plaintiff's Council anſwer. 
ed, that it would be unreaſonable to compel 


the Inn, if he did not know that it would be 
accepted; and that the Defendant was not 
obliged to accept more than he had from 


and when it ſhould be brought in ; without 
which it was impoſſible for the Plaintiff to 
perform his Covenant with the Defendant. 


Holder and Taylor's Caſe, Rolls, 1 Abr. 465. 


where it is reſolved, that if a Man demiſe to 
another a Mill, and the Leſſee covenants to 


repair it from time to time, and the Leſſor 
covenants to find Timber for the Repairs, 


that the Leſſee ought to give Notice to the 


Leſſor, what Timber will ſuffice. If a Man 


covenants with another, that he ſhall have 


the Diſpoſal of one of his Daughters, the 


Covenantor is not obliged to deliver any of 
them to the Covenantee, before he requires 
one of them to be delivered to him, becauſe 
he can't tell which of them he will have; 
Mo. 72. by all the Judges. And for the ſame 
Reaſon the Defendant in the Caſe here, 
_ ought to have given Notice to the Plaintiff 
of the Quantity of Ale and Beer that he 


ſhould carry in, for that was a thing which 
could not lie in his Cognizance. 5 
5 ales 


Debt. 


Caſes were alſo cited to this purpoſe, viz. 
1 Cro. 571. Anonimus. 2 Cro, 432. Henning's 
Caſe. Hob. 51. Holme and Twiſt's Cale. 3 Cro. 
249. Brabel and Hollywel's Caſe. Rolls, Tit. Con- 
dition, 469, Harris and Gibbons's Caſe. I heard 
no more of this Caſe, and the Caſe was not 
determin'd on that Argument, and no Judg- 
ment is enter'd on the Roll, Lurwyche for the 
E Plaintiff, 5 


Duppa & a verſus Stephens. 
Hill. 36, 37 C. 2. Rot. 331. C. B. 


H E Plaintiffs declare, that the Office of Cen- fo. 380, 
N tlemen Uſhers, &c. is, and a tempore cu- Wes by tho 
B Her 2 „ Gentlemen 
jus &c. was an antient Office, executed by four Per- 9 
ons nominated by the King, as often as any of them for * to de 
| ſhould die or be removed. 7 hat the Gentlemen Uſhers, from the De- 
| tempore Cujus &c have receiv'd a Fee of 5 . fendant when 
| of every Perſon who Voluntarily and without Com- Koiohred | 
| pulſion hath received the Degree of Knighthood, Wt : 
| which Degree the King conferred on the Defendant, 
| and he voluntarily accepted it, per quod actio &c. 
| To which the Defendant leads, that he in ſola 
obedientia to the King's Command, received the 
| ſaid Degree, &c. and thereupon the Plaintiffs de- 
mur. 
This Caſe was argued by Holt, the King's fo. 381. 
| Serjeant for the Plaintiff, and by Levinz for 
| the Defendant. And for the Plaintiff it was 
ſaid, that the Declaration was good; for the 
| Office being an Ancient Office, a Fee may 
| belong to it, and then an Action of Debt 
may be brought for it; and he ſaid the Plea | 
| was ill for want of a Traverſe, wiz, Abſq; hoc In hat Caſe 
| 9 A ; TS | 
| quod Def  recepit vel ſuſcepit Gradum Militar vo- Traverſe is 
How | EE luntarie neceſſary. 


134 5 Debt. 
i luntarie & ſine Compulſione, and without that 


| the Plea was but argumentative at the beſt, 
[ and doth not directly anſwer the Declarz- 
ration; for they. claim of every one who vo- 

tuncarily receiverh the Honour. And the 
Defendant faith, that he received it in pure 
Obedience to the King's Command, which 

is no Anſwer without a Traverſe, &c. for if 

the King commands a thing, and 1 obey, that 
Obedience may be without Coertion ; for if 

J had refuſed, no Penalty ſhall enſue fince 

| the Statute, by which the the Court of Wards 

is taken away, and the whole reſts on the 

Word ſola ; which imports, that if the King 

had not commanded he had not accepted the 

Honour; and he ſaid that when the Plea is 

directly contrary to the Matter in the Decla- 

ration, it is not good without a Traverſe; 

and for that he cited 3 Cro. 285. and 2 Cn 

1 657. 

Preſeript' in . for the Defenduin ſaid, that he took 
an Office 59 no Exception to the Declaration for the 
Digs 26 be Reaſons aforeſaid, but only becauſe they 
named by the preſcribed in an Office to be executed by 


Death, G c. the King, as ſoon as any of them four died 
or was removed; and thereby all the Officers 
4 are out, and the Office is determin d. 
fo. 382. And as to the Want of Traverſe, he ſaid, 
that the Word ſola will make it negative. 
The Caſe was another time argued by 
Pemberton for the Plaintiff, and George Strodt 
for the Defendant, and then Strode took two 
other Exceptions to the Declaration, vis. 
r. That the Plaintiffs have not ſhewn that 
the Office was granted to them. 
2. That their Names was not well laid; 
for Serviert Domini Regis might be inrended 
the 
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King on four Perſons, to be named and appointed by ; 
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I Court was of Opinion the Action lay, Far 
the Declaration was gaod, and that the P EA 
was ill for want of a Traverſe, and that the 
© Plaintiffs ſhould have Judgment; but no 
judgment is enter'd on the Roll. 


Sir R. Bowy's Caſe, 1 Ventr. 211. and 217. that in ? EH 4 
an Action for an "Eſcape, if the Plaintiff de- 
clares on a voluntary Eſcape, and the De- 
| fendant pleads that he retook the Priſoner 
on freſh Purſuit, the Defendant need not 
traverſe the voluntary Eſcape, becauſe i it was 
not neceſſary to the Action, and it was im- 
pertinent to alledge ic in the Declaration, 
and ont of time to pur it in the Declaration; 
but it was to come in by the Replication. 


] ceprance of the Honour without Compul- 

| ſion, is the Eſſence of the Action, and ſo 

not like to an Action of Eſcape. Judgment | 
was given for Ir the Plaintiff. 


66 er 


: D BT oP 6 Bond to perform an Award, h) fo. #4. 


250 J. in full Satisfaction of bis Part and Share 75 mc 
| the Efate of H. P. part of it to be paid 24 Dec. Be 

| then next, 100 l. 25 March following, and 100 |. 

| the Reſi due, on 29 Sept. next following. Bar per 

nul Agard fait. The Breach aſſi £3 'd by the Repli- | 

| cation was that the Def. had not paid the faig 100 l. 

25 ' March, Rejoinger, Tl bot K eid H. P. ade a 


Debt. ] 35 


; FB King's Serjeant at Law, Serjeant Trum- 
Lege or any other of the King s Serjeants. 
But notwithſtanding theſe Gbjections, the 


As to the Traverſe, it is now ad judged i in To Tatze 


not! nece 


But in the Cale here, the voluntary Ac- 


Michel 2 Pope. 
Mich. x Fac. 2. Rot. 565. C. B. 


which the Defendant was to pay the Plaintiff Debr on a 


Nun. 


fo. 385. 


Departure. 


What ſhall 


be reckon'd a 


joinder was apparently falſe ; for thereby it 
ſonal Eſtate of Henry Paine, whereas by the 
Award 250 l. is awarded to be paid to the 
Plaintiff, and as his Moiety, Portion, Part 


ſaid Henry Paine: Which is to be intended 


made as to all the perſonal Eſtate of the ſaid 


the Award was a full and final Award; and 


à Departure from the Bar; and the Plaintiff 


Debt. 


Nuncupative Will, and his Wife and M.the Plaintiff, 
Wife Execut And that the Plaintiff *'s Wife died befun 
the Submiſſion ; and that there was a Diſpute be. 
teen the Plaintiff and the Defendant concerning al 
the perſonal Eſtate of the ſaid H. P. which was ſu). 
mitted, &c. And the Award was not made of al 
the perſonal Eſtate. To which Rejoinder the Plain. 
tiff demurs, ND 

It was objected in this Caſe by the Plain. 
tiff's Council, that the Rejoinder was a De. 
parture from the Bar, becauſe the Defendant 
by the Bar affirms that no Award was made; 
and by the Rejoinder, by a ſtrong Implica. 
tion, it is confeſs'd, that the Arbitrators 
made an Award; but that it was not made us 
of all the perſonal Eſtate of Henry Paine; and W'* 
for that theſe Caſes were cited, 2 San. 489. 
Roberts v. Marriot. 1 Sid. 180. Morgan v. Man, Þ 
Keilway 175. pl. 8. . f 

The Second Objection was, That the Re- 


is ſaid, that the Award was not of all the per- 


and Proportion of the perſonal Eſtate of the 


alſo to be in Satisfaction of his Share of all 
the ſaid perſonal Eſtate. And it is further a- 
warded, that on Payment of the ſaid 2501. 
the Parties ſhall give general Releaſes the 
one to the other, whereby a final Award 1s 


Henry Paine. „„ 
The Court was clearly of Opinion, that 


alſo it ſeem'd to them, that the Rejoinder was 


had 


d Judgment. Lutwyche for the Plain- 
. 


Elwes verſus Vaughan. 
Hill. 1 & 2 Ja. 2. Rot. 381. C. B. 


: | EBT on a Bond of Apprenticeſhip, and among fo. 386. 
WJ other Things the Condition was, that the Debt on a 
Hprentice from time to time, on reaſonable Requeſt, Bond with a 


\ | 1 | Special Con- 
lud give 4 juſt Account, &c. The Defendant q tion for the 


Ss Performance Specially, and the Plaintiff aſ- faithful Ser- 
id 4 Breach, that ſuch a Day at H. in parti- vice of an Ap- 
us tranſmarin' ſuch Goods came to his Hands, prentice. 

1 We'd that he was requeſted to give an Account there- 


% &c. And to this the Plaintiff demur d. 

| Theſe Exceptions were taken to the Re- fo. 389. 
plication, Op nb og eo nol 
| 1. That it is not ſaid therein, what Per- 
ln made the Requeſt to the Apprentice to 
kccount, & c. nor to what Perſon to give it, 
bor to give it in Writing according to the 
Words of the Condition. 

| 2. That the Cloths by the Replication, 
uppoſed to come to the Hands of the Ap- 
rentice, and for which he had not given 
ny Account, were delivered to him at Ham- 
uwoh in partibus tranſmarinis ; ſo that if Iſſue 
hould be taken thereon, there could be no 
Irial. e 

3. That by the Replication a Requeſt is 
ledged to account, and the Apprentice ad- 
unc & ibidem recuſavit; but it is not ſaid, 

dbuc recuſat; and the Condition is, to ac- 
ount on a reaſonable Demand. And for 
heſe Cauſes the Replication was held to be 
Il. But a Rule was made to plead, ſo that 
he Cauſe might be tried. Strong 


— — 2 


Debt. 


Strong verſus Saunders. 


Hill. 2 & 3 Ja. 2. Rot. 1789. C. B. 


fo. 389. EBT on a Bond to per ſorm an Award, brovoi 
Debt on a againſt an Execator, by which, inter aly 
1 it was awarded, that the Deſendant* s Teſt ator, » 
py . the Delivery of the Award, ſhould pay the Plains 
12 J. 2s, io d. . -The Defendant pleaded, Ny 
agard fait. 7. be Plainiff replied, that the Ana 
was delivered ſuch a Day, and aſſigned the Brea 
For Nonpayment of the Money on the Honouy? h 

which the Defendant demurred. 
The chief Matter which was inſiſted a1 
to Ward by the Defendant was, that the Breach wi 
to pay on De- not well aſſigned by the Replication; h 
livery, Breach cauſe altho' the Award is, that the Defer 
that he did dant ſhould pay the Money on the Deliver 
Dillon? on of the Award to him, yet the Law, by a re 
good, with. ſonable Conſtruction of the Award. Woll 
out ſaying vel allow him a reaſonable Time to pay ti 
quam pefies; Money; for otherwiſe the Award may 
deliver'd to him on his Journey on the High 
WAY, at a great Diſtance from his Habit 
tion, at which Place and Time it can't l 
prefumed he hath Money to pay, 18E., 
21 Pl. 31. Rolls Condit. 443. uu. 3 and 
And if it hall be ſo, that the Defend 
(hall have a reaſonable Time after the Del 
very of the Award to him, to pay the Mil 
ney ; then it follows, that the Breach aſſigi 
ed by the Replication is too ſtrict and nn 
raw, and that the Breach ought to have bet 
aſſigned, chat the Money was not paid jm 
deliberation” arbitrii præd wel unquam poſtea. B 
the Opinion of the greater part of che Col 


was, mk the Breach was well aſſigned, 5 


Debt. 


1 lat it ſhall not be intended that the Money 
I paid after; and if it had been paid in a For that 
E:ſonable time after, that ought to have ought to be 


139 


ſhewn on the 
other ſide. 


en pleaded by the Defendant ; and the 
p a had Judgment. 


Brown verſus Walker. 
Hill 2, 3 Jac. 2. Ret. 1919. C. B. 


ö u Debt en a Bond to perform Covenants in 4 fo. 394. 

Leaſe for Tears of ſeveral Mills, made by the Debt on a 
aint to the Defendant by Indenture, the Defen- B Bond to per- 
yr ſets forth the Indenture by which the Plaintiff form Cove- 


nants in a | 


Venanted with the Def. to pro vide and allow him x ,,c. 
Things by name, and alſo Maſter-Timber to 
Pair the 2 Mills; and hy a diſtinft Covenant 
i Defendant covenanted to repair the Mills; and ; 3 
* pleads general Performance. The Plaintiff re- 
E., that the Defendant had permitted the Mills 
be in Decay, and ſhews in what particulars. 
je Defendant rejoins, that he had requeſted the 
aint F to allow him Maſter-Timber, 8c. which 
ſ refuſed ro do: 4 and e the Plaintiff de- 
7s, 
The Court was divided in Opinion, whe- 
er ie Covenants were Reciprocal or Con- 
10NA 


fo. 398. 


venants. 


tt. T. uu. 5.416. nu. 15. Bragg and Nightin= 
es Caſe, 1 Saund. 319. 2 Saund. 3 50. 


, Kegg 


That they were Reciprocal, theſe What Cove- 
fes were cited, 3 Leon. 219. Brocas's Caſe, nants 1 8 | 
7. Io. b. in Ughtred s Caſe. 1 Rolls Abr. 414. * 
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Debt. 


Kegg & Collington verſus Horton, 


Mich, 3 Ja. 2. Rot. 534. 


1 fo. 399. EBT on a Bond, dated 10 Jan, 3} + 
| Debr on a 


ot wag Th with Condition to ſave the Plaintiffs bam 
© © Joinpnify che leſs, being Bail for one L. at the Suit of W. the 
| Plaintiffs Pendant pleads non dampnificat', and the Den 
| from a Bail- dants reply, that the ſaid W. in Mich. Term. 33C, 
Bond. ſued L. in the Exchequer ; That the Plaintiffs; 
Hill. Term. 33 & 34 C. 2. became Bail ful 

and aver, that the Action and Bail mentioned i 
the Condition and in the Replication, are the ſam 

Quodque poſt Veredictum & ante Judiciun 

præd' verſus præd' L. ad ſectam pred” W. fic 


præfertur obtent' ſcil' /uch a Day, W. died i : 
5 teſtate, and Adminiſtration was granted to G., 
. Biſhop of Lincoln; That the Defendant li „ 
not paid the Cindempnation, and that the Plain, 
bad paid 23 l. 10 8. to the Adminiſtrator. 
which the Defendant demurs, — *© 
fo. 401. Theſe Exceptions were taken to the RM, 
J 
1. That it appeared on the Record, th 
Mynn was dead before the Judgment. 8 
Salk. 40. 2. That the Judgment being at Veſt mini 
7 the Letters of Adminiſtration granted by ti, 
Biſhop of Lincoln were void, and by Conl. 
quence the Money paid to Goodband was ie, 
his own Wrong. 8 | II 
3. That it appears, that the Bail mentio! 
ed in the Condition, can't be the ſame Bai 
that is mentioned in the Replication; for ti] 
Condition recites, Whereas the Plaintiffs are i 


come Bail, and the Bond bears Date 10 J 
33 C. 2. which was before Hillary Term; ail 
the Replication ſaith, that the Plaintiffs b 
. cant 


3 Debt. 141 
me Bail in Hillary Term, 33 & 34 C. 2. 
Which was after the making of the Bond. 
pagment for the Defendant. 
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be Major, &c. of Cambridge, v. Herring. 
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S Hil. 1& 2 Ja. 2. Rot. 1534. C. B. | fo. 402, nl 


Debr for 1 
_ = 10 J. for the vs 
WNEBT for the Breach of a By-Law made by Breach of a 
2 ) the Corporation of Cambridge, which had . 


bers Charters, &c. and one after the making of 
& Zy-Law, &c. By which By- Law it was ordain- 
that if any of the Common Council ſhould volun- 


i) reſto, &c. he ſhould immediately pay 10 l. 
4 U/e of tbe Corporation; That the Defendant 
J I reſioned, QC. and had not paid, Ke. 


After Verdict for the Plaintiffs, it was 5 

ved in Arreſt of Judgment, fo. 405. 

. That no Reſignation could be made, 

| to the Mayor, G. 

g. That the Reſignation ought to have 

4 by Deed ; for the Defendant had Free- 

gz. That no Notice was given the Defen- 

t of the By-Law, and that he was no 

> "WE inber of the Corporation at the time the 
rr 

. That the Corporation which was when 

By-Law was made, was diſſolved by the 

—_— —— 

but all the ſaid Exceptions were over-rul'd, 

| Judgment was given for the Plaintiff. 
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& unadmini- dant ſince his Deceaſe have not paid the [aid Robe 


e w C. in his Life, or the ſaid A. C. after his Death, 


Debt. 
Burbridge verſas Clayton. 


Hill. 1 & 2 Fac. 2. Rot. 1075. C. B. 
fo. 406. IHE Plaintiff declares, quod cum WI 
Debt on Bond 1 Clayton (the Defendant's Teſtator) ſui 1. 


1 Day, &c. per ſeriptum ſuum oblig' conct 
1. ſiſſet le teneri Roberto Clegg in 200 1, & 
ſtrator of x. præd tamen Will. in vita ſua, and the De 


the Plaintiff to whom Adminiſtration was prant 
of the Goods within the peculiar of the Mannn 
M. (within which the Bond was) by W. C. 
Commiſſio &c. de jure pertinuit. The Det 
dant pleads (proteſtando that the Bond was 
made within the Peculiar) that the ſaid W. (i 
fo miſtakes William for Robert the Pliint 
Inteſtate) was alway reſident at W. out of the 
culiar Furiſdiction. The Plaintiff proteſtant 
that the Bond was made within the Peculiar, ri 
that as well at the time of R. C.'s Death, as at 
time Adminiſtration was granted, the Bond 1 
within the peculiar Furiſdiction. To this ihe | 
fendant rejoins, and only repeats the Bar; win 
on the Plaintiff demurs. 
fo. 4:8. The only Exception which was taken 
the Defendant's Council to the Declarat 
was, becauſe it was not ſhewn what Au 
rity he who committed Adminiſtration 
the Plaintiff, had to do it. 
But to that it was anſwer'd, That it 
alledg'd in the Declaration, that Comn 
Admin illins illi de Faure pertinuit ; and that 
is ſufficient, is proved by che common! 
ception in ſuch Caſes, viz. that it was not! 
that hewho committed the Adminiſtration 


| Debt. 143 
'F ius Ordinar nec quod Commiſſi Ge, illi per- | 
Final, as it is in Morgan and Williams's Cale, 

I 8 . > 

; Cro. 437. in Skudmore- and Wenſton's Caſe, 

: 0; : 1 . 2 

g Cro. 879. and in Chard and Bird's Caſe, 


E Cro. 838. 

See 906 for that Matter the Caſe of Dring How 1 | 
End Reſpas, 1 Lev. 193. where the like Excep- Fe 
ion is taken. And in the Report of that , Peculzr. 
Laſe, in Keb. 125 and 152. it is ſaid by Ti. Of 

Yr & Cur that in a Bar it ought to be ſaid, 

% Admin pertinnit, eſpecially in a Peculiar. 

And in Clementſon and Mountford's Caſe, Stiles 

05. it is ſaid by Rolls, that in a Declaration 

t need not be ſaid that Adminiſtration was 


anted 1oci Ordinar', aut cui pertinuit &c. altho 
[WM ought to be ſo pleaded in a Bar. | 

It was alſo ſaid, that if it had been loci illius 
our it had been good, as is proved by 


H. 6. 46. a. where it was pleaded, that 
\iminiſtration was granted by the Abbot of 
Veſeminſter, loci illius Ordinar An Exception 
as taken that it was not ſhewn that the Ab- . 
ot had any Power, either by Grant or Pre- ＋ 
ription, to grant Letters of Adminiſtration, 
it yet on Demurrer it was adjudg'd good; 
nd to ſay that Emmiſſio &c. de Fure pertinuit 
tantamount, 35 
It was alſo inſiſted, that the Defendant by 
e Bar had confeſſed that there was ſuch a 
eculiar Juriſdiction by pleading that the In- 
tate died out of the Juriſdiction. 
The whole Court was of Opinion that the 
declaration was good, and the Plaintiff had 
dement. RE 3 CB 


Terry | 
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95 unadmini- dant ſince his Deceaſe have not paid the [aid Ro 
red by 4, C. in his Life, or the ſaid A. C. after his Deatl, 
6 EY "7: the Plaintiff to whom Adminiſtration was gran 


142 Debt. 
Burbridge verſas Clayton. 


Hill. 18.2 Fac. 2. Rot. 1075. C. B. 


„ E Plaintiff declares, quod cum Yi 
Debt on Bond 1 Clayton (the Defendant's Teſtator) (ui; 
brought by Day, &c. per ſcriptum ſuum oblig' cone: 


_ by yn ſifſer ſe teneri Roberto Clegg in 200 1, & 


ftrator of x. Præd' tamen Will. in vita ſua, and the Dri 


of the Goods within the peculiar of the Mann 
M. (within which the Bond was) by W.C, 0 
Commiſſio &c. de jure pertinuit. The Dt 
dant pleads (proteſtando that the Bond wan 
made within the Peculiar) that the ſaid W. (i 
ſo miſtakes William for Robert the Plain 
Inteſtate) was alway reſident at W. out of the 
culiar Furiſdiftion. The Plaintiff proteſtan 
that the Bond was made within the Peculiar, ni 
that as well at the time of R. C.'s Death, as at 
time Adminiſtration was granted, the Bond v 
within the peculiar Furiſdiction. To this ihe 
fendant rejoins, and oni) repeats the Bar; wit 
on the Plaintiff demurs. 5 
fo. 48. The only Exception which was taken 
the Defendant's Council to the Declarat 
was, becauſe it was not ſhewn what Aunee.. 
rity he who committed Adminiſtration WW; 
the Plaintiff, had to do it. ; 
But to that it was anſwer'd, That it Mee 
alledg'd in the Declaration, that Come. 
Admin illius illi de Faure pertinuit ; and that'Y 
is ſufficient, is proved by the common | 
ception in ſuch Caſes, viz. that it was not 
that hewho committed the Adminiſtration 


D 4 bt * 

'F ius Ordinar nec quod Commiſſio Ge, illi per- 
in, as ic is in Morgan and Williams' Cale, 
BB Cro. 43 T. in Skudmore and Wenſton's Cale, 
Y "IM a 5 

bs Cro. 879, and in Chard 2nd Bird's Caſe, 
C. 838. 


ee now for that Matter the Caſe of Dring How Gn 
; nd Reſpas, 1 Leu. 193. where the like Excep- + Admin! b 


Won is taken. And in the Report of that peculiar. 


8 iſe, in Keb. 125 and 152. it is ſaid by Twiſ«. 
þ n Cur that in a Bar it ought to be ſaid, 
hy 


% Admin” pertinnit, eſpecially in a Peculiar. 
And in Clementſon and Mountford's Caſe, Stiles 


o. ic is ſaid by Rolls, that in a Declaration 
need not be ſaid that Adminiſtration was 


ranted Joci Ordinar', aut cui pertinuit &c. altho' 

t ought to be ſo pleaded in a Bar. 

It was alſo ſaid, that if it had been loci illius 
rar” it had been good, as is proved by 
H. 6. 46. a. where it was pleaded, that 
dminiſtration was granted by the Abbot of 
Veftminſter, loci illius Ordinar An Exception 


as taken that it was not ſhewn that the Ab- 
1 ot had any Power, either by Grant or Pre- 
| : ription, to grant Letters of Adminiſtration, 
* 


ut yet oh Demurrer it was adjudg'd good; 
nd to ſay that Ebmmiſſio &c. de Fure pertinuit 
tantamount... VVV 

It was alſo inſiſted, that the Defendant by 
"IM Bar had confeſſed that there was ſuch a 
eculiar Juriſdiction by pleading that the In- 
tate died out of the Juriſdiction. 5 
The whole Court was of Opinion that the 
declaration was good, and the Plaintiff had 
GR EX 1 


Terry 


Dett. 


Terry verſus Wade. 
Paſch. 2 Fac. 2. C. B. 


— 


fo. 409. E BT on Bond to pay 2531. &c. 11 March 
Debt for next, &c. giving ten Days Notice, at 1) 
Sool, . Houſe of P. Wade in Lombard-ſtreet, 4% 
Oyer, the Defendant pleaded that the Plainif 
gave no Notice. The Plaintiff, by his Replicatin 
J aid only that the Defendant hath not paid the M. 
ney according to the Form of the Condition, Th 
Defendant rejoin d and ſaid ut ſupra, and there. 
” on the Plaintiff demur d. Py 
fo. 410. judgment was given in this Caſe for th 
Plaintiff for two Reaſons. ns 
A. is bound 1. Becauſe twas held by the Court, thi 
to pay Money the Notice was to be given by the Deer 
2 on ſuch dant. The Difficulty of the Matter conlil 
3 vs New ed in this, that the Defendant was bound 
tice at the the Obligation by the Name Petri Wat d 
Houſe of B. London Aurifabri, and the Condition of tit 
. Obligation is to pay the Money at the Hoiſ 
is to be given. of Peter Wade in Lombard ſtreet, London, whid 
25 may be the Defendant's Houſe; andi 
would be ſtrange that the Obligor ſhoul 
give Notice at his own Houſe of the P 
ment of the Money to be made to the Ob. 
gee ; but the Court would not intend it, bi 
cauſe it was not ſaid in the Condition, tl 
the Money was not to be paid at the Hol 
of the aforeſaid or of the above-bounden Peter Wi 
and therefore they would the rather intel 
it to be the Houſe of another Man, eſpeci 
ly it not appearing that the Defendant 
Houſe was in Lombard-ſftreet, But admit 
it might be intended, that the Notice wa 
be given at the Defendant's Houſe ; yet! 
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E ot a Matter ſo ſtrange, but that it may be 
rue: For perhaps the Defendant, in reſpect 
pf the great Buſineſs he had as a Goldſmith, 
could not go from his Houle to give Notice, 
put that the Plaintiff was to come to the De- 
F:ndant's Houſe the 1oth Day, before the 
& ith of March in the Condition, to know if 
thc Defendant would pay the Money on the 
Pay in the Condition. | 
Another Reaſon was, becauſe it could not 


; fo. 411. 
ee intended, that it was the Intent of the VOM: 
th Parties that the Money ſhould be loſt for 
ant of Notice: But admitting that it was 

Encumbent on the Plaintiff to give the No- 
ts tice, yet the Defendant's Plea was ill, be- 
auſe it was pleaded in Bar, where it ought 
= & have been only in Abatement. And for 
en that ſee the Caſe of Lawſon and Widrington, 
Which is now reported Lev. 1. Rep. 85. Ray- 
„r. and 1 Keb. 380. where it is ſo reſol- 

1 ed in the like Caſe. | 

ir 5 

uk NO B 

J Tonſtall & Kath. Vs? verſus Williamſon. 

. Fill. 3 & 4 Jac. 2. Rot. 345. Fes 3. 

fl Ee Ov 

bl EBT by Baron and Feme on a Deed obligatory, o. 

þ L reciting that the Defendant, on the Grant of 1 A 
WW h an Office, had, by the King's Command, ſecu- Deed obliga- 
due > Bond to the Plaintiff Kath. dum ſola 50 l. ter. 


er nan $6: that the [aid Grant by the Demiſe 
King C. 2. was determined; that he was a Pe- 
itioner for a new Grant of the ſaid Office, and King 
ames 2, order d the continuance of the Payment, 
Kc. The Defendant by the ſaid Writing promisd, 
Pat as ſoon as the ſaid Grant ſhould paſs the Great 
deal, he Would execute to the Plaintiff Kath. a new 

En m L Bond, 
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to pay Money the Notice was to be given by the Defer 


10 Days No- 


Houſe of B. London Aurifabri, and the Condition of th 


Delt. 


Terry verſus Wade. 
yy Paſch. 2 Fac. 2. %. 


0 EBT on Bond to pay 253 l. &c. 11 Marg 
Debr for next, &c. giving ten Days Notice, at 1) 
500 J. Houſe of P. Wade in Lombard-ſtreet. 4% 
Oyer,. the Defendant pleaded that the Plainif 
gave no Notice. The Plaintiff, by his Replicatin 
aid only that the Defendant hath not paid the Il. 
ney according to the Form of the Condition, Ty 
Defendant rejoin d and ſaid ut ſupra, and there. 

on the Plaintiff lemur ld. 
fo.qio. judgment was given in this Caſe for the 

Plaintiff for two Reaſons. 

A. is bound 1. Becauſe twas held by the Court, thi 


to . on tuch dant. The Difficulty of the Matter conſf 
Ss ed in this, that the Defendant was bound! 
tice at the the Obligation by the Name Petri Made l 


3 Obligation is to pay the Money at the Houl 
Bb ooh of Peter Wade in Lombard-ſtreet, London, whil 
; may be the Defendant's Houſe ; and! 
would be ſtrange that the Obligor ſhoul 

give Notice at his own Houſe of the Py 

ment of the Money to be made to the Ob 

' gee ; but the Court would not intend it, & 

cauſe it was not ſaid in the Condition, th 

the Money was not to be paid at the Hou 

f the aforeſaid or of the abowve-bounden Peter Wi 

and therefore they would the rather inte 

it to be the Houſe of another Man, eſpe 

ly it not appearing that the Defendant 

Houſe was in Lombard-ſfreet, But admit 

it might be intended, that the Notice ws 

be given at the Defendant's Houſe ; yet! 

| „ e i 


Debt. 


hot a Matter ſo ſtrange, but that it may be 
rue: For perhaps the Defendant, in reſpect 
of the great Buſineſs he had as a Goldſmith, 
could not go from his Houſe to give Notice; 
put that the Plaintiff was to come to the De- 
E:ndant's Houſe the 1oth Day, before the 


Ihe Defendant would pay the Money on the 
P in the Condition. 

Another Reaſon was, becauſe it could not 
be intended, that it was the Intent of the 
Parties that the Money ſhould be loſt for 
want of Notice: But admitting that it was 
ncumbent on the Plaintiff to give the No- 


Kauſe it was pleaded in Bar, where it ought 
to have been only in Abatement. And tor 
that ſee the Caſe of Lawſon and Widrington, 
(which is now reported Lev. 1. Rep. 85. Ray- 
prond 61. and x Keb. 380. where it is ſo reſol- 
ed in is like Caſe. 


Tonfall 4K. Kath Us verſas Williamſon. 
Fill. 3 &4 Jac. 2. Kot. 345. £8. 


1 EBT by Baron and Feme on a Deed obligatory, 


bat as ſoon as the ſaid Grant ſhould paſs the Great 
L Bond, 


& ith of March in the Condition, to know if 


Rice, yet the Defendant's Plea was ill, be- 


tos that the Defendant, on the Grant of 
(ch an Office, bad, by the King's Command, ſecy- Deed obliga- 
ed by Bond zo the Plaintiff Kath. dum ſola co |. 01. 
per Ann 8c. that the ſaid Grant by the Demiſe 
King C. 2. was determined; that he was a Pe- 
itioner for a new Grant of the ſaid Office, and King 
ames 2. order d the continuance of the Payment, 
Re, The Defendant by the ſaid Writing promis'd, + 


deal, he would execute to the Plaintiff Kath. a new 


145 


| fo. 411. 


fo. 413. 


Debt on a 


\ 


t Bond, &c. that after, &c. the ſaid new Grant, xc. 
} did paſs the Great Seal; that the Defendant hab cl 
E not executed to the Plaintiff Kath. dum ſola, r I 
[| the Plaintiffs poſt diſponſalia, any Bend pe 
| quod Actio &c. Demurrer and Foinder in D. > 
} | murrer. ow” 
„ fo. 415. An Exception was taken by Tnglesby to thi; *® 
| / 5 Declaration, viz. That it is averr'd that the 
k Defendant hath not ſeal'd or executed to the 43 
| Plaintiff Kath. when ſole, or to the Plaiarif; g 
. after their Marriage, the Bond. But it wg; 1 
F not {aid that the Defendant had not Seal, &. n : 
Il to the Plaintiff Kath. after the Marriage, 4 
A And that was held a good Exception per t. de 
„ tam Curiam. But the Plaintiffs had leave ty . 
1 amend. ET : ( 
'F —— ——— ©: 
| Rs 1 5 mi 
] Parkes verſus Middleton. 7 
| Trin. 4 Fac. 2. Rot. 1690. C. B. 

HK fo. 4. [FT NEBT on Bond, dated 5 March 4 Jac. 2. t 

| Debt for pay to the Plaintiff, or H. his Attorney, al 

1 104,00 Bond. 0% Coſts of a Suit then unpaid with which the ſail 


H. ſhould charge the Plaintiff and diſcharge th 
Plaintiff therefrom. The Defendant pleads Pay ment 
according to the very Words of the Condition, Tit 
Plaintiff replies, that before the Original, ſcil' 10 
March, 4 Jac. 2. the Attorney charg d him wit 
41.165, &c. and that the Defendant had not pai 

that Sum or diſcharg'd him. To this the Defendan 
rejoins, and ſays that the Attorney hath not delivers 
fo. 421. him any Bill of Coſt 5,.0TC. whereupon the Plaintif 

Where the dermurs, : —- 

Low will 72 The Court was of Opinion that the Bat 
Manner of was not good, becauſe it was too general; 
Pleading, and for it ought to have ſhewn that the Attorne) 
where not. charged 


Debt. 1 47 


charged ſo much and no more, and that he 
had paid it, Cc. It was agreed, that when a 
Matter tends to great Prolixity, that for a- 
voiding thereof a more conciſe manner of 
pleading ought to be admitted; but the cer- 
Wriinty of Pleading in this Caſe doth not tend 
Jo any ſuch thing: And for Authorities to 
prove this Diverſity theſe Caſes were cited, 
z Cro. 253. Acton's Caſe. A Sub- Collector 
tot Subſidies was bound to give a ſufficient 
Account in the Exchequer of all Sums receiv'd 
by him; it is ſufficient to plead according to 
the Words of the Condition. So if a Man 
be bound to deliver to F. S. all the Fat of all 
the Beaſts which ſhould be killed by him, 
I Cro. 149. Mint and Bethil's Caſe, and o- 
ther Caſes to that purpoſe. But if a Man pro- 
mile to deliver to J. S. all the Corn in his Barn, 
it is not ſufficient to ſay that he hath deli- 
der d all, Cc. 1 Rolls Rep. 382. White's Caſe. 
bo if a Man be bound to deliver to J. S. all 
he Money in his Purſe, &c. 9 E. 4. 14 & 15. 


J Ind ſo is 16 H. 7. 4. a. If a Man be bound 
pay Money fo ſoon as F. S. ſhall come of 
„se, he can't plead that he paid it tam cito 
„ 2 Cro. 359. Halſey and Carpenter's Caſe. 
nd in that Caſe another Caſe is cited to be 


Aajudg'd, that if a Man be bound to pay all 
he Legacies in a Will, it is not ſufficient to 
py that he paid all, &c. Latch. 16. Wilkinſon's 
Wc, 4 H.7. 12. and ſeveral other Books. 22 
hen it was objected, that the Replication ſuch OT 
Pas ill; for it was that the Defendant had preach that 
ot paid the Charges, and allo that he had the Def. hath 
ot ſaved the Plaintiff harmleſs. Curia, it is not paid them 


Bar 
al; ngle enough, for by the Intent of the Con- 1 5 
neden Payment is a Diſcharge, and if it was ged the Pl. 
oe duble the Defendant can't take Advantage is not double. 


* thereof, 


Bond to pay 
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148 Doebt. 3 
thereof, unleſs by Demurrer for that Cauſe 3 
Three of the Judges were of Opinion, tha Wſ*”" 
a good Breach was well aſſign'd by the Re.“ 
plication, which as Levinz,, of Council win“ 
the Plaintiff, of his own Accord confe(;; 8” 
ought to be, the Condition being to do # 

| collateral Act, and not to pay Money Pa WC? 
cel of the Obligation. But the other 

Judge doubred that it was too gener], 
becauſe the Condition is to pay All th; 
Charges, Oc. *which were unpaid at the 

time of the making of the Bond, which 
was 5 Mar, 4 Fac. 2. And the Plaintiff 
his Replication faith, that 10 ejuſdem Meri 
the Attorney charg' d him wich 41.16 5. a 
the Defendant had not paid them to hin 


But it is not averr'd that ſo much of th; 
gs ges was unpaid at the time of the mak. 
5 ing of the Bond. 

What ſhall They all agree, that the Rejoinder Was 
be eee manifeſt Departure from the Bar; for there 
e by he ſaith that he paid all the Charges, . 

And in his Rejoinder he would excuſe the 
Non- payment by reaſon a Bill of Charge 
was not deliver'd him; which Cauſe was al 
ſo impertinent, for neither the Condition 

nor the Nature of the Matter required an 
ſuch thing. The Plaintiff had Judgment. 


ä 


1 


Roſſell verſus Roſſell. VW 7 
F 
Mich. 3 Fae 2. Rot. 646. . B. Ex 
fo. 4 
Bond of Non: NE BT for noningent' & octogint libri 
gint Oo 0c70- brought againſt 1 Defendant as Execut! 


: - me 7 of Gervas Roſſell. The Defendant craves Oy 


is a good of the Bond ( whereby it appear d that the Teſti 
Bond, | * 


4 v bound to the Plaintiff in nongint' & octoge- 
mis libris) and ple: ads Variance between the De- 
cliration and the Bond: U. pon this the Plainti F 
| raps that the Condition may be entred on Record; | 
| biet being granted, and it appearing to be for Pay- * 
nent of 490 1. he thereupon demurs. 


Debt. 
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judgment for the Plaintiff. And ſor this fo. 424. 


= vid. Rolls 2 Abr. 147. nu. 6, 11,14, 15, 16, Cro. Ja. 261. 


„19. 2 Cro. 208. 290, 338,“ 66% Crs. El. 896. Salk. 462. 


2 Car. 386. Hypebill and Searles Cate. Hob. 
$18, 19, 116, 119. Mod. 864. 


** 


Der endant. Bar, that he ſie indempnified the Bond. 


Lovelace verſas Bickham. 


Trin. 2 74.2. Kot. 1870. C. B. 


Wy” on Bond to inaempnify the Plain Fl om fo. 424. 


certain Mariners Tickets deliver d io the — for 
20 : on 


1 Plaintiff. Replication, that he was arreſted, &c. 
End had ſpent 20 8. for his 
Vat the Flaintiſf had falſiy procur'd himſelf to bs 
wrreſted, with a Traverſe that he was arreſted 
liter &. Demurrer becauſe the Rejoinder was 


ſcharge. Kejo: nder, = 


Departnre. 


Iwo Exceptions were taken to the Bar. 
I. That to plead quod indempnem conſeruavit 9. 428. 


er was too general, and that the Plea 
bught to have ſhewn how he had ſaved him 


parmleſs. And for that Co. 2. 4. a. 2 Cr. 363. 

b Cro.253. 5 E. 4. 8. were Cited as Authori- 

fies in point. i 
| But the Court gave no Reſolution to that Indempnem 
Exception, nor was it neceſſary to do ee 
It as this Caſe was. But as it ſeems ſhewing 


"14-4 2 no how, good 
8 — on a general 
Demurrer. 


* & Tf it ſhould not be 21 Pl. 28. 


150 Debt. 


no Advantage could be taken thereof wit. 

out a ſpecial Demurrer, and that it was noy 

vain by the Replication, as it is held by tie 

Where the Court in the Caſe of Cutler and Paſte v. S. 
Miſtake of thern and Halker, 1 Lev. 194. L 
| —__ 2 Except, That the Name of the Plainif 

REG Tit « -- in the Bar is miſtaken ; for it is ſaid que | 
Bar will not præd Thomas (the Defendant) indempn con. « 
vitiate it. wavit pred Henry Lovelace, whereas it ough . 
to have been præd' Chr Nopberun F 
Cre. El. 497. But that was eaſily over-rul'd, becauſe nM ; 
Pl. 7. ſuch Perſon was named before, and then the ME | 
Word Henricum would be void, and then præl ; 
What ſhall Lovelace would be ſufficient; as NIV. 182, Sari . 
ee 71. and diverſe other Books are. F 
POTEN Bur then an Exception was taken to t 
Defendant's Rejoinder, viz. that it was a DW ; 
parture from the Bar; for by the Bar he ha 
pleaded, that he had indempnified the Plain. | 

tiff; and by the Rejoinder he doth confel;, 

that the Plaintiff was arreſted (and ſo H 
Conſequence damnified) but that it was h F 

the Plaintiff's own Procurement. And thi 


was ruled to be a good Exception, and the 
dir ro had Judgment. 
Tore, The Plaintiff in his Replication faith, 
5 he was arreſted by Virtue of Proceſs out 
f B. R. but {aith not in what Place th: 
Court was held at that time: but no men 
tion WAS 1 nade of that Exception. But, 
it ſdems, that Fault was aided by the Re 
joinder, whereby the Defendant confeſſe 
chat che Plaintiff was arreſted, Cc. 


Debt. 151 


Young verſus Johnſon. 
Hill. 2 G. 3 Fa. 2. Rot. 1918. C. B. 


\EBT on Bond, Bar that the Iuteſtate was fo. 429. 
I bound in a Recognixance, in ihe Nature of a Debt on 
Farute Staple, to one El. Oldfield, of 600 l. pay- Bond againſt 


alle at the Feaſt of St. James the Apoſtle then NS TY — 
and that it was for a juſt and true Debt, &c. and 

bat plene adminiſtravit præter Goods to the Va- 

he % of 12 d. &c. The Plaintiff replies, an Ex- 


: tent iſſued on which an Inquiſition was taken, 
vbereby it was found that the Cognuſor was ſciſed, 
E &c. of a Capital Meſſuage, &c. that a Liberate 


e ufierards 3/ſued, bak Writ the Sheriff return'd ; 
Je. © that he had deliver'd, 8:c. and that the Copnuſee 
ad vag, and is poſſeſſed ther cof, Ti this the Defen- 
1. dint demurs. L 
WF Theſe Exceptions were taken to the Bar. ll 
VE Except. x. That the Plea faith, that Recogn' fo. 435: [ 
VIE fi: debito modo capt? but doth not ſay how. 1 
Na E To which the Defendant's Council an- | 
nt N ſwerd, that it is ſaid that fuit cap! | hy 


cram Vaughan Chief Juſtice, and ſecundum for- 
u. m Statut' which is ſufficient. 

2. It is not ſaid thar it was per ſeriprum Ob- 
Igator &c. 


= SEES = - 2 > 
1 -- CS 


ol I Reſp. It 1s ſaid, quod per Recogn in natura Sta- R 
L 10 2 recognovit & c. Which is ſufficient. i 
a 2 1 


3. It is not ſaid that the Statute was en- 
roll'd according to the Form of the Statute, 
| 05 and ſo void. 
| Reſp, The Statute of 27 El. extends only = 
: 10 Purchaſers of Land, and not to Cre- F 
| | dirors, | q 
4. That by any thing that e the 
2 may be ſatisfy c. 
L 4 Reſp. 


10 


tended, the upon. But the Plaintiff by Replication ough 
Cogniſe ſhall to ſhew how it is ſatisfy'd; and further, ſud 


riage-Arti- 
45 tween Richard Pitt of, & 
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8 Debt. 

Reſp. It is ſaid that it was not ſatisfy d hy 
the Cognuſor or by the Defenuant, andi 
can't be fatisfy'd by the Extent; for th 
Debt is zoo J. and the Liberate did not Iſſue 
till the 2 Ja. and the Lands are but of th; 
Value of 50 J. per Ann and therefore it ful 
not be intended to be ſatisfy d. 
F. It is ſaid that the Statute remaining 
unfatisfy'd : but it is not ſaid at wh 
Place. 

Reſp. That it need not; for if it be uu. 
tisſy? d, it remains in all Places unſatisfy'4; 
and moreover, no Iſſue is to be taken ther 


Hard. 78. 


D 2 * * d * * * 
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fo. 436. 


If : a Statute 
be once ex- 


not reſort to RECOENIZance. is never produc d in Pleat 
the perſonal : 


Eft In | a | 
"wy TT heſe Caſes were cited for the Plaintiff: 


to Matter of Law, viz, 2 Cro. 338 and 69; 
x Sid. 35 6. nu. 8. 3 Cro. 310. Hungar's Cal: 
and the Plaintiff had Judgment. And belil 
theſe Caſes cited on the Argument of thi 
Cale, vid. 22 E. 3. 14 nu. 42 Fitzh, Execut 8. 
and 3 Lev. 219. Barker v. Dye, where the lik 
Judgment i is given as in the Cale here. 


WD”. wWYT >> bh, SS JA Da. ene >. 'S k. =. 7 94 Oo 
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Watts & al. verſus Pitts &. al. 


Mich, I Fac. 2, Rot. 354. 


EBT -on Marriage- Articles, which bein 
almoſt inſenſible, I have here inſerted thems 
length, Vite Articles of 92 made, &c. l. 
c. and Richard Pitt , 
Son of the one part, and John Watts, Ann l 
Mie, and Thomas Watts their Son of, &C. of ti 


other part. That whereas there is an intended Mit 
ric 


50.436. 
Debt for 
2001. on Mar- 
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72 


bitt the Younger, their Executors and Aſſions, that 
for the Conſideration abovementioned, the ſaid John 
and Tho. Watts ſhall convey, ſettle, and aſſure un- 
o Elizabeth Pitt aforeſaid, and to the Heirs of her 
E Body begotten by Thomas Watts here mentioned, 
20 l. per Annum 77 Jointure for her the ſaid Eli- 
E zabeth, aud for want of Heirs begotten by Thomas, 
then to the right Heirs of Thomas Watts for ever. 
And this to be done by learned Council in the Lam, 
| by Conveyance to ſuch Feoffees as Richard Pitt and 
E Thomas think fit, and the Reſidue and Remainder 
of the Eſtate to be conveyed by John and Thomas 
Watts ro Thomas and his Heirs for ever. And 
this to be done at the charges of Richard Pitt, not 
» exceeding the Charge of a Fine. Thirdly, it is 
articled, covenanted and agreed, that the ſaid John 
Watts and Ann his Wife ſhall ſet over all their 
| Stock of Cattle, Crop of Corn, all manner of Houſhold- 
Goods within Doors and without, unto Thomas 
Watts their Son, and to his Executors and Aſſigns 
fer ever, except the one Moiety of the Hons 
= | | | | 3 Coods 
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ficient Meat, Drink and Apparel, Waſhing, W ring. 


— 2 
— 2 


Debt. 


Goods for and during the Natural Life of John an 
Ann his Wife, for their convenient Uſe. Fuji, 
ly, it is articled, covenanted and agreed upon, uu 
the ſaid Thomas Watts and Elizabeth his inteyy. 1 / 
ed Miſe, ſhall maintain and keep John Watts «MW * 
Ann his Wiſe, Father and Mother to the ſa; 
Thomas, and john Watts his Grandfather, ji. . 


ing, and all other Neceſſaries fit and convenient jy 
People of their Quality and Calling, and likewiſet 
pay unto John and Ann, or either of them, thy 
Sum of 41 yearly, and every Year during their na. 
tural Lives, at two Days of Payment, by even aut 
equal Portions, that is to ſay, the 25th Day « 
March and the 29th Day of September in even 
Tear. Now if the ſaid John and Ann Wait 
ſhall miſlike with their Meat, Drink, Waſnn WF | 
I ringing, &c. aforeſaid, then the ſaid Thoms 
and Elizabeth his Wife, or the Heirs, Executori, 
Aaminiſtrators, or Aſſigns of Thomas Watts, ſa! 
pay, or cauſe to be paid unto John and Ann Watt 
aforeſaid the Sum of 15 1. by the Year, and even 
Year during their natural Lives, by even and equi WW 
Portions, at the Days of Payment in every Tear a 


em w. ad wy WW, © 


FFP . W 
n 88 _— Wr 


aforcſaid. If John Watts his Grandfather miſlit, F- 


he isto be paid $1. of current Engliſh Money, a 


to Days of Payment, by even and equal Portions, 


in every Year as aforeſaid, And if it ſhall happn 
that the ſaid John or Ann happen to depart thi 


Life from each other, then if the Survivor liuim 
 miſlike with Meat, Drink, &c. then Thomas 
Watts, his Heirs or Aſſigns, ſhall pay the Sum 


8 |. yearly, and every Year during his or her nati 
ral Life, by even and equal Portions, at the Day 


in every Year as is abovewritten. Fifthly, it i 


articled, covenanted and agreed upon, that J hom 


Watts, his intended Wife, and the Heirs and A. 
| (ens of Thomas, ſhall permit and ſuffer his Fath# 


and 


Debt. ! 5 8 


„ Mother, John and Ann, to have the Chamber 
„ber the Hall, to his or their Uſe, for and during 
„ WE ber Lives, and the longer Liver of each of them. 
m Ard laſtly, for the due Performance of all and ſin- 
{WW 7-147 the Articles, Promiſes, and Agreements, we 
% WE bind our ſelves, our Heirs, Executors, Adminiſtra- 
i WE tors and aſſigns, and every of them, in the Sum of 
. z 1. of lawful Money of England, to be forfeited 
„on due Proof of any part of theſe Articles, of either 
Fe or Part abovementioned. Unto which we have 
tl WW interchangeably put our Hands and Seals the Day, 
. rar and Month firſt above written, The Pluintiffs a- 
ver that the Marriage did take Effect, and aſſignu 
WF Breach in Nonpayment of the 501. on the 29th of 
en WW September. To which the Defendants demur. 


it BE In this Caſe the Defendant's Council ob- fo: 441. 
"WW j<<tcd, 5 5 
WW 1. That no Action lies on that Part of the 


Articles, whereby the Parties oblige them 
"al WW ſelves in 200 l. becauſe it is not ſaid to whom 
ttz they obliged themſelves, or that they them- 
n (elves are bound to perform the Covenants 
in the Articles, or to pay 200 l. for Breach 
of the Articles; but only in 200 l. to be for- 
k, feited on due Proof of any part of the Arti- 
a W cles: And alſo, becauſe one of the Parties 
was a Feme Covert at that time, and could 
pen not oblige her ſelf. Sed non allocatur ; for 
% the Deed ſhall be conſtrued according to 
che Intent of the Parties, and ſhall not be 
1 WW void in that part, if by any reſonable Means 
9 it may be taken to be good; and the Cove- 
nants being mutual by the ſeveral Parties of 


5 the ſeveral Parts of the Articles, it ſhall be f 
aalen, that the ſeveral Parties of the ſeveral if 


i: Parts of the Articles, which were capable of = 
i binding themſelves the one to the other, | 

have bound themſelves in the ſaid 200 J. to 
_— = perform 


*H 
"> 


x = — ä _ = 
— * * —— 2 owns — 
— —  — — — «I —— —„— 


00 * 
1 


an Heir on 


Debt. 
perform their mutual Articles, and to forks; 
the ſaid 200 l. on Proof of Breach of any (; 
the ſaid Articles; and otherwiſe that part q 
the Articles would be vain and abſurd. Ay WF 

| for that, vid. 3 Lev. 21. Langdon v. Goole. I 

Where 2. That there ought to have been Pro 

Proof may be of a Breach of ſome of the Articles befor: ſi 

1 lame the Action was brought. Sed non allacatu, 4 

en. for the Proof may be in this ſame Action. a 
And ſo are Aldered and Matthews's Caſe, 20 
188. and Elve and Saves in the ſame Book 
232. and many other Books. And the Plain. 

tiff had Judgment by the Opinion of the 
whole Court. Lutwyche for the Plaintiff, 
Note, that no Regard was given by the 
Court, to the Variance between the Dech. 

ration and the Articles, becauſe the Recital 
in the firſt part of the Articles was nonſen- 
ent. *- - 15 TY 


— 


Smith & a verſus Boughton. 
Trin. 4 Fac. 2. Rot. 1663. C. B. 


„ EBT by an Executor againſt an Heir on hi 
Debt againſt _ Father's Bond, Bar per Riens per Di. 


ſcent, except a Reverſion on a Leaſe for Year, 
made by his Father. Demurrer, for that the Ba 
don't confeſs the Debt. 2. That nothing is ſhewn 
whereby it may appear that the Leſſee accepted ile 
Leaſe as Entry, 3. That it is not ſaid that ti 
Rewerſion deſcended to him, 


his Father's 


Bond, 


In the Argument of this Caſe, the Plain. 
tiffs Council inſiſted on the Exceptions men- 
tioned in the Demurrer. 


-- x; "Thi 


. Debt. 
E 1. That the Defendant had not confeſſed 
the Debt according to all the Precedents in 


the like Caſe. 


2. That the Defendant had not ſhewn any 
thing whereby it might appear that the Leſ- 
ſee had accepted of the Leaſe, as by Entry, 
and before Entry there is no Reverſion, and 


. Conſequence the Fee ſimple deſcended to 


the Defendant. 
That it is not ſhewn that the Reverſion 


KF deſcend to him. 


Reſp. tr. As to the firſt the Defendant's 


Council anſwered, that what is not deni- 


Fed, is confeſſed, and there is no Neceſſity 
that it ſhould be expreſly confeſſed by a di- 


rect bene G. verum ef, 


2. As to the ſecond it was ; anfwercd, that 
the Leſſee might enter when he pleaſed; and 
if there was no e che Plaintiff might 


1 It... 


. As to the third, it was only {aid chat 


Pic was well enough. 


But note, Thar it is expreſly alledged, 


That he never had any Lands, &c. by De- 


ſcent from his Father, præter e, Fug: 
and then in the Concluſion of his Plea he 


| | Demands Judgment, Si ipſe de debito præd' præ- 
terquam in Reverſion "& Reddit præd onerari de- 
beat, which are ſtrong Implications that there 

was ſuch Demiſe, and that the Leſſee had en- 


tered, and that there was ſuch Debt due to 
the Plaintiff. But it was adjourn'd, & quid 
unde venit neſcio, for it was not argued after. 


Bell 


fo. 445. 


158 Debt. 
Bell verſus Bolton, Admin? of M. Tolley, N 


Y 

Mich, 3 Fa. 2. Rot. 371. C. B. 1 
$0445 © HE Plaintiff declares on a Bill in the pen . 
Debt on a Sum of 60 1. for the Payment of 311. nM" 


Penal Bill a- ſuch , Day, and then avers, that the 601. wn MM” 
[115 robin not paid, &c. per quod actio &c. Bar by ſever] 4 
Fudgments againſt him on Bonds made by the h. 
teſtate. Replication, that at the time of the ſail 
Tudgments, there were not due on all the Band; 
above 48 1. 10 8. which would be accepted in Sati|. 
faction, and that the Defendant had Aſſets abox 
the ſaid 481. 10 8. Demurrer and Foinder in 


Demurrer. „ | 
fo. 450. The Opinion of the whole Court wa, We: 
A Replicat that this Replication was ill, becauſe there is 
that ſo much A 


we! ot. nothing alledged in the Replication, on 

1 in Satisfa. Which the Defendant was compellable to 

ction of the take an Iſſue. For the Allegation that 

Judgments 48 J. 10 s. acceptari vellent, in full Satisfaction 

Ven, by an of the Judgments, is not by him iſſuable; 
Admin' is ill. 5 : 

= for that is a ſecret thing, and perhaps was 

not known to the Defendant, and is but Evi 

dence of Fraud; and to take Iſſue that he 

had Aſſets ſufficient to ſatisfie the ſaid 48. 

Io s. and alſo the Plaintiff's Debt, he was not 

compellable; becauſe thereby it would be 

admitted, that ſo much would be accepted 

in Satisfaction of the Judgments, which is un- 

How the reaſonable. But by the Court, the true way 

Ar ggece in to plead in this Caſe had been as in Thompſa 

ouch Caſe and Hunt's Caſe, 3 Lev. 368, where in th 

reply, like Caſe as here, the Plaintiff replied, that 

the Creditors would accept of leſs Sums than 

their true Debts were, and offer'd ſo to ac- 


cept them, and that the Defendant would 
not 


Debt. 


bot pay them, but kept the Judgments afoot 
RB triad and Covin to deceive the Credi- 
Er. See alſo for that, 3 Lev. 311. Knighton 
en; where in the like Cale it is al- 
Heiged, that the Defendant had Aſſets ſuffi- 
eie t to [atis fie the Judgments and the Plain- 
tiff, and not the leſſer Sums only, which, as 
Bis chere ſaid, is the material Part of the Plea. 
Vid. Co. 8. 32. 2 | | 
But then, an Exception was taken to the 
Barr, vir. That it was not alledged therein 


7 that the Judgments were unſatisfied, and the 
i greater Opinion of the Court was, that it 
as a good Exception. But quære de eo for 


ba; a Judgment ſhall be intended ro be had 
Kor a true Debt, ſo it may be reaſonable to 
intend that it ſo continues to be a true Debt, 
till the contrary be ſhewn on the other ſide. 
And allo there are ſome Precedents, wherein 
here is no Averment to ſuch Purpoſe, viz. 
Winch 266. Lib. Placitand. 149. Formule bene 


pid. Hardres 75. The Attorney General v. Bucker- 


le; 
1 Nee; and note throughout the whole Caſe. 
. But then, an Exception was taken to the 


Declaration, viz. That it is thereby ſaid, that 


ie debuit, &c. whereas it ought to have 
deen alledged that the ſaid 33 J. were not 
Raid; for without that, the greater Sum in 
Wc Bill Penal did not become due, and that 


Pere if the Word Seagint, as this Caſe is, 
ball not be taken to be void, and as if it 


eh Sum of 60 l. by the Bill, to be paid on 
pe ſaid firſt Day of November, and then it 


Placitandi 210, & c. Browne, Part 2. 89 and 92. 


greater Sum is demanded by the Action. But 
d not been alledged; becauſe there is no 


would 


Cro. C. 51 5. 


De Detendant non ſolvit præd 60 l. ſuper pred” = 


mum diem Novembris, quas ei ſuper eund diem 


tbo © Debt. 


would be all one as if it had been ſaid, tha 
fo. 451. the Defendant non ſolvit pred” libras quas fal. 
viſſe debuit ſuper pred” primum diem Novemhri, 
And for that, vid. Blackford and Atkins's Caſe, 
Hob. 116. 3 Cro. 697. Bold and Steers's Caſz 
Palmer 74. Halſey and Boynton's Caſe. Dy 
304. b. Pl. 57. Savike 71. 
Quære allo, if the Plaintiff ſhall have Judg. 
ment in this Caſe, admitting his Declaration 
to be good, by reaſon of his ill Replication, 
And for that, vid. the Caſe of Butterfield and 
Marſhal in this Book. Curia adviſare vult in 
the principal Caſe. HY 
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Slaughter verſas Pierpont. 


* a | a * 5 * 9 RY * "0" * 3. =_ \ 
rod © om „ tO gay km. Hr ad tas e = m — — "I 


Trin. 4 Fac. 2. C. B. 


D de Dorcheſter, ſuch a Day, per Billan 
150 l. v. the ſuam obligator' &c. cogn' ſe indebitat' fore 
Def. Admin' cuidam Magiſtro Johanni Staly in 150 libr 
of the fk ſolvend &c. cumque præd' Staly 21 Novemb 
| — as 30 3 2. &c. was 4 Tr ader, &c. and that he na 
8 indebted, &c. in 600 1. and being ſo indebted, &. 
on the firſt of November laſt beg an to keep hi ˖ 
Houſe, to the intent to defraud his Creditors, au 
thereby he became a Bankrupt the ſame Day. Ta t 
he then being a Subject born, &c. a Commiſſun, & 
;ſſued, directed to, &c. whereby Authority was givn WM 
7 them, &c. That the 10th of December, 1 Ja. 
þ the Commiſſion was renewed on the Demiſe of C. 
| whereby, &c. That the Commiſſioners, 2 Novemb MW. 
| 2 Ja. 2. by Indenture, &c. inter alia aſſigned W | 
= ſaid Debt to the Plaintiff, who avers, that the Dil 
Wo is yet unpaid, &c. per quam quidem Indenti- 
Wl ram, ac vigore, &c. actio accrevit, Dem 
| f and Joinder in Demurrer. Thel 


Debt. 


E Theſe Exceptions were taken to this De- 
u claration. | 
1. That it doth not appear thereby, that fo. 455: 
* I þ | RR hat the 
„he Commiſſioners had done any thing in 5 
A . . OMMmMON= 
© W purſuance of their Commiſſion before the ers declar'd 
. I Aſſignment by them made to the Plaintiff. the Perſon, 
„And that they had not adjudged Stay to be ©. a Bank- 
Ja Bankrupt, ſed non allocatur; for it ſhall be be, rr 
5 intended, that they have proceeded regular- — 
n W'1y till the contrary be ſhewn on the other 
n Wide. And as to that part of the Exception, 
that they have not adjudged him to be a 
in W' Bankrupt, it is not of neceſſity to alledge it; 
por if it had been alledg'd, it was not traver- 
Fable. But it is averr'd in Fact that he be- 
came a Bankrupt ſuch a Day, &c. and that 
is only traverſable by the Defendant. Ho 
2. That it doth not appear, that the Bank- fo. 456. 
rupt at the time of the ſecond Commiſſion , A Man may 
was indebted in 100 J. ſed non allocatur ; for N 
io that is not requir'd b Statute of B _— OO 
j quir'd by anyStatute of Bankrupt- not owe 1000. 


161 


an cy; but that which giveth countenance to 
or: this Exception is the Stat. 21 Fa. 1. whereby 
10t it is enacted, that if any Perſon being indebted 


E100 |, or more, (hall not pay it, or make Compoſi- 


v0 tian for it within ſix Months after the Debt ſhall be- 
N. come due, 8c. ſhall be adjudged a Bankrupt. So 


that that is merely another Deſcription of a 
| Bankrupt than thoſe which are mention'd in 
the former Statutes. And I know that this 
Exception on this Reaſon was over-ruled b 
the Chief Juſtice Treby, on a Tryal of a Cauſe 
before him at Guildhall, at the Setting after 


. 0 Aicb. Term, 1698. in a Cauſe between Smith . 
0 land Sir Richard Blackbam, in which I was of | 
1 Council with the Plaintiff. *. 

8 0 7 * | | | . . 4 . 
ntu 3. That it is not alledg d in the Declara- ame in on 


don, that the former Creditors were not ſa- the other i 
1 M tisfied ſide. i 


e 


162 — ; 


tisſied before the laſt Commiſiton, and | 
might reaſonably be preſum'd that they were 
ſatisfied, for there were Seven Years be. 
tween the firſt and the ſecond Commiſſion: 

Sed non allocatur ; for it ſhall not be ſo inteny. 

ed; and it they were latisfied, it Ought u 

come in on the other ſide: And alſo it ap. 

pears that the Debt due to the Plaintiff Wa 

on Bond made a long time before the fir} 

A Commit. Commiſſion, and it is not neceſlary thx 
ſion may be there ſhould be divers Creditors, or that th: 
granted en Petition to have a Commiſſion ſhould be by 
_ war ag any Creditor, and ſo it was ruled at t 
not a Credi. Trial aforeſaid, for the Words of the Statut 
tor, 13 El. cap. J. are, That the Lord Chancellor, & 
on any Complaint made to him in Writing apainſ: 

Bankrupt, &c. But no Act requires that ſuch 
Complaint ſhall be made by any Creditor, 
Notice need 4. That it was nor alledg'd, that Notic: 
not be given was given to the Defendant chat the Debt i 
3 5 tA queſtion was aſſigned to the Plaintiff by the 
Commiſſion. Commiſſioners, which the Defendant's Coun, 
ers of Bank- cil {trenuouſly inſiſted ought to have been 
ruptcy. done, becaulc if he had Notice that he wiz 
= to pay he Money ro the Plaintiff, he might 
come ii and confeis the Action; and there 

by he b&d ſaved Cofts, and allo had prevent 

ed any Axercement on him, and for that the 

Caſe of unc ſi) 2 Cro. 4.32: "and the Caſed 

Saunders (aid Lawrence, Allen's Rep. 24. "I 

cited, and thereupon Curia adviſare vult; 

after Conſideration had thereof, the Com 

reſolved that Notice was not neceſſary : ans 

4 main Reaſon which induced the Court t 

be of that Opinion, was a Clauſe in the Ad 

K Tac. 3 cap 15. par. 13. whereby it is em. 

cted, Th.t ihe Aſſigument of the Commiſſunt 


ſhall ef 1he Fr: l Right and Intereſt of th 
| Dei 


Debt. 
pe aſſigned in the Perſon of the &Aſignee, as fully 
ll Intents and Purpoſes as if the Bonds, 8c. had 
en made to the Perſon of the Aſſignee, After ſe- 


n: eral Arguments the Plaintiff had Judgment fo. 457. 

W. che Opinion of the whole Court. Holt, 

oe King's Serjeant, was of Council with the 

1p. laintift; Pemberton and Levinx with the De- 

V nant. . 

rh Wie, There is no Number-Roll of this 

hu iſe in the Prothonotary Cooke's Book. 

that ic appears by that Book that Judgment 

as given for the Plaintiff, Mich. 4 Fa. 2. 

ti: RP 

ute 5 GN Mo 

1 Darby verſus Piltarfe. . 

Th | | . 

uh 2 Writt of Error on a Judgment given for 

. Piltarfe in B. R. Mich. 1 Fa. 2. Rot. 423. 

tc PEE | OT, | 

t HE Plaintiff declared on a Writing dated the fo. 457. 

tte 26% of October, 35 C. 2. whereby it was 

un red, that the Plaintiff had for ſeveral Tears 

deen /acted and diſpatched ſeveral Affairs for the De- 

Want; in conſideration whereof, the Defendant 

ig 2 himſelf to pay the Plaintiff and his Wife 

jere. 0 . Per Ann. quarterly for ſeven Years, if ei- 

rent of them ſhould ſo long live, the firſt Payment to 

© co 2 te 25th of March then next. And averr'd, 

fe on the 25th of December laft paſt, the 

wenden. and his Wife were alive, &c. and that 

an | for four quarterly Payments were then in 

ue. Judgment for the Plaintiff by Non ſum 

: an ormatus. - „„ . 5 

irt This Judgment was after revers'd in Camera 1 

A ccar' becauſe it appears by Computation, tiff demands 
t fix quarterly Payments were due when 4 Payments 


ich quarterly Payments he demands the 
M22 „ 2986 


demanded 100 J. and it is not ſhewn for where 6 are 
ue, he muſt 


ſhe w which. 


fo. 459 
Debt for 


1001. 


Kents which ſhould be due at Michaelmas 1 
next; and the Defendant covenanted with u 
_ Plaintiff and another Perſon now dead, to pay a 
nually at Lady-Day and Michaelmas, 201.! 


fo. 463. 


ſaid four quarterly Payments: And it is ng 

Show. 8. S. C. ſufficient to ſay that they were due the 25th 
of December before the Action brought, fy 
that 1s true if they were due before. 


Debt. 


_ plication, that the Marriage was had ſuch aDq 
and the Defendant had not paid 101. at ſuch 


taken by the Defendant's Council, wiz. tht 
the 20 l. were not to be paid but for the fi 


— — 


Death verſas Dennis. 
Paſch. 3 Ja. 2. Rot. 358. C. B. 


E BT on Bond for Performance of Article 

the Marriage of A. with the Defend 
whereby *twas agreed (inter alia) that the Defy 
dant ſhould have the Rents of the Lands of A. a 
the Marriage, during their joint Lives, except th 


= — 


2 n 
— 


r 
4 es. att 
— 
— 


the Uſe of A. Bar, by Performance generally. | 


Feaſt. Averment, that A. was alive, &c. l 
murrer and Joinder in Demurrer. ._ 
In this Caſe there was but one Excepti 


Year after the Marriage; but the Opin 
of the Court was, that the Payment ws 
continue duing the joint Lives of the Defe 
dant and the ſaid Anne, by the Intent oft 
Articles ; for by the expreſs Words there 
the Defendant was to have all the Profis 
the Land, from the time of the Marriy 
except the Rents and Profits which hou 
accrue at the Feaſt of St. Michael next follo 
ing. And in Conſideration of the Premilk 
the Defendant covenanted to pay the f 

Rs "of 


Debt. 


0 l. yearly, the firſt Payment to commence 
E. che Feaſt of the Annunciation next enſuing ; 

hereby it appear'd that it was the Intent 

Ef the Parties, that as the Defendant was to 

hve the Profits of the Land during their 

hoint Lives, that ſo it was their Intent that 

he ſhould pay the 20 J. during their joint 

Tires, in lieu of the ſaid Profits; for the Wo- 
man till Michaelmas was to have the Rents 

and Profits themſelves, but after Michaelmas 

Wit 20 J. per Ann And Judgment was given 

Tc the Plaintiff. EE 


EE 
—_—_—— 


Geang ver ſus Swaine. 
Mich. 3 7 ac. 2. Rot. 174. C. B. 


EBT ſor 25 l. on a Bond dated 18 Dec. fo. 464. 
36 C. 2. the Defendant craves Oyer if. 

e Condition ; which was as followeth, viz. The ſubtile Con- 
ndition of this Obligation is ſuch, that whereas dition to a- 
be above-bounden Charles Turner, John Tur- void the Stat“ 
er, and Thomas Swaine, have received at, of of Hur. 

fore the enſealing and delivery of theſe Preſents of 

e above- named Henry Geang, the Sum of 12 l. 

0s. of lawful Money of England; and in conſi- 

ration thereof, and likewiſe in reſpect of the 

ge and Infirmity of the Body of the ſaid H.Geang, 

ave agreed, and are content to pay to him the ſaid 

enry Geang the Sum of 12 l. 10 8. onthe 15th 

lay of January next, being one Month after the 

hate of the above-recited Obligation, and in de- 

ult thereof, the Sum of 14 l. 7 s. 6 d. of lawful 

ioney of England, on the 15th Day of June next 

ſuing the Date hereof, being ſix Months after the 

hate of the ſaid above-recited Obligation, if the 

Henry ſhall ſo long live; but if the ſaid Hen- 
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der in Demurrer. 


Bond, yet here it appears that the firſt Bar 


Debi. 


ry Geang ſhall happen 10 die before the ſaid 15, 
Day of June next enſuing the Date hereof, ti 


it is agreed that the abovcſaid Charles Turner 


John Turner, a Thomas Swaine, ſhall ty 
and retain to themſelves the ſaid Sum of 12 l. 10; 
and alſo the Intereſt thereof, and then and in ſu 
Cafe the ſaid Henry Geang ſhall loſe both lj 
Principal and his Intereſt. If therefore the [qi 
Charles Turner, John Turner, amd Thomy 
Swaine, or any of them, their, or any of thi 
Executors, Adminiſtrators or Aſſiens, ſhall well ar 
truly pay, or cauſe to be paid, unto the abovt/ail 
Henry Geang, or his Aſſrgns, the ſai d Sum 0! 111 
10.8. of lawful Money of England, without lui. 


eſt, on the 15th of January next aforeſaid, ou 


default thereof, the aforeſaid Sum of 14 1. 755.66, 
of lawful Money of England on the before-man: 
oned 15th Day of June next enſuing the Date 
theſe Preſents, if the ſaid Henry Geang ſhal i! 


then living, or if the ſaid Henry Geang | 


happen to die before the ſaid 15th Day of June 
rext enſuing, then this Obligation to be void: bi 
if the ſaid Henry Geang (hall live until the /ail 
15th Day of June next, being the time of Pant 
afereſaid, and the ſaid 141.75, 6 d. ſhall be thi 


unpaid contrary to the Tenor of theſe Preſents, 1 


this Obligation to be of full Force and Virtue. 4 
then pleads, that he after the 15 Day of June in Jr 


Condition, &c. had paid to the Plaintiff 8 J. 178.60 
and that he and one T. S. had ſcal d, &c. to til 


Plaintiff another Bond of the Penalty of 20 |. wi 


Condition to pay 10 l. &c. and that the Plant! 


had accepted it accordingly, Demurrer and Jail 
It was reſolved that the Plea was ill, be 
cauſe admitting that a new Bond may beg! 
ven in Satisfaction of Money due on anothi! 


wa 
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Debt. 167 
as forfeited, and the whole Penalty was Altho' a 
due in Law, and then Acceptance of decuri. 2 x 7 ans 
ty for a lels Sum, which is the Caſe here, ous, "FRE ti 
[can t be any Satistaction of the greater Sum. Advantage 
I Co. 5. 117. Pinnel's Caſe. But then it was in- can be taken 
| ſlled, that it appears by the Condition that _ 
the Bond Was uſurious. But to that it was Pendel. 
anſwer'd and reſolv'd, that the Statute ought : 
to have been pleaded, for if it was prima fa- 
cie Uſury on the View of the Condition, yet 
|peradventure the Plaintiff might have recti- 
fed it by his Replication, as in Buckley and 
(Guildbank's Caſe, 2 Cro. 677. 
| Two of the Judges were of Opinion that 
the Bond was not Uſurious, the others did 
not ſpeak to that Point. As to the firſt Point 
vide theſe Books, Cro. C. 19. Farmer and Eng- 
lis Caſe, and *60. Lovelace and Cocket's Caſe, 
and 192. Simms/and Mewdſworth's Cale. Co, 9. 
79, Peyto's Caſe. Co. Lit. 212. b. Co. 6. 44. b. 
Hob. 68. 1 Mod. Rep. 225. Mo. 573. Nu. 667, 
-87. Penny and Core's Caſe, where it is held 
by the Court, that in Debr on Bond with 
Condition to pay 8 J. it is a good Plea that 

the Defendant, before the Day, had paid the 
Plaintiff 5 J. Cc. in Satisfaction of the 8“. 
[ce alſo 3 Lev. 55. Lobly and Gild:rt's Caſe, 
and Girle i Field's Cafe here in this Book. 
1 for the Plaintiff in the principal 

we.” 


4 Maſon 
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ted in Wert 


2 If it mou d not be 35 86; for ſo it is in my Edition prin- : 
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of Uſury: Maſon at the Requeſt of the ahove-bound John 


168 Debt. 


VMeaſon verſus Fulwood. 
| Trin. 4 Ja. 2. Rot. 382. C. B. 
fo. 467. CTION of Debt for 60 l. on Bond dat 


Debt on 30 Aug. 2 Ja. 2. made by one John Col. 


1 lett and the Defendant as his Security, the Defer. 


* 


ut OS. . ‚ = i. re 


fo. 469. * This Caſe was argued by Baldock for thi 
Plaintiff, and P emberton for the Defendant. 


That 


a ay 


2 


Debt. 


| That the Contract was not uſurious, theſe 
E Caſes were cited, 2 Rolls Rep. 47, & 48. Mo, 


Ellis and Ward's Caſe. 
That it was uſurious, theſe Caſes were ci- 


ted, viz. Burton's Caſe, Co. 5. 69, 70. Clai- 
runs Caſe, 2 Cro. Roberts and Tremain's Caſe, 
3 Cro. 642. and Mo. 398. Button and Down- 


[ms Caſe. The Record of which Caſe I 


have ſeen enter'd Trin. 40 El. Rot. 865. By 


which Record it appears, that as well the 
principal as the Intereſt was in Danger; 
tho! it doth not appear ſo fully by thoſe 


Books. 


! believe this Action was not proſecuted 
any further, for I never heard any thing of 
it after this Argument, and no Judgment is 


enter'd on the Roll, and by the Prothonota- 
Iry's Books nil ultra appears. - 


- Ball verſus Richards, | 
B 3 & 4 Ja. 2. Rot. 491. C. B. 


EBT on Bond with Condition to fave the 
Plaintiff harmleſs from another Bond, in 
which the Plaintiff was bound for the Defendant as 
Collector of the Revenues of the New-BR.iver-Com- 
pany. Bar, that the Plaintiff was not damnifed, 


Replication, that the Defendant had receio d x 300 l. 


&c. and bad not paid it according to the Condition; 
whereby he was threaten'd to be Arreſted, and to 
prevent it had paid 2501, &c. Demurrer, 
One Exception was taken by Holt the 
King's Serjeant, to the Replication. 


That there was not any lufficicnt Breach 


aligned of the Condition of the firſt Bond, 
in which the Plaintiff is bound with the De- 
0 fendant. 


fo. 470. 


fo: 470. 
Debt on 
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fo. 473. 


fendant. The Condition (inter alia) is, tha 


ang in the Replication it is alledged, Thy 


pear that the Detendant had received that 
Money, or any part thereof, by the ſpace f 
appears in the Caſe, the Action was vrought 
ſwer'd by Levinz of Council with the Plain. 


not hucuſque paid the 1300 l. ſecundum forman 
ney by the ſpace of a Month and more be- 


Matter for Cauſe of Demurrer, and th: 


He alſo ſaid, that it appear'd that the Money 


the ſpace of 2 Month before the Action; 


Court was of Opinion that the Exception 
was good, notwithſtanding thoſe twoAnſwe! 


Net. 


he ſhou'd pay all Sums which he ſhou'd te. 
ceive for Rent, or otherwiſe, due to the Gy. 
vernor, &c. to the Treaſurer of the fill 
Company, within one Month after receiy:. 


after the making of the ſaid Bond, and be. 
fore the Original, the Defendant had colle. 
&ed and received 1300 J. for Rent, belong. 
ing to the Governor, &c. and that he hu. 
uſque had not paid it to the Treaſurer of the 
laid Company. But thereby it doth not ay. 


one Month before the purchaſe of the Origi. 
nal, and by conſequence, for any thing tha 


before Cauſe of Action. To that it was an- 
tiff, that it was ſaid that the Defendant had 


& effetum Conditionis, which was a ſufficient 
Allegation that he had received the {aid Mo- 


fore the Original, and that he had not pail 
it within that time, eſpecially the Demurrer 
being general, without ſhewing of that 
Plaintiff might well take Iſſue thereupon, 
was unpaid 21 April, 3 Fac. and it is alledg( 
that it is not paid hucuſque, and the Action 1 
of Hill. 3 & 4 Fac. 2. So that it muſt neceſſi 
rily follow that the Money was received b) 


and that it was not yet paid. But the whole 


(0 


Debt. F 


4 to it. And as to the firſt Anſwer they ſaid, 
that the Plaintiff ought to have alledg'd that 
the Defendant by the ſpace of a Month and 
more before the Purchaſe of the Original, 
i { ſuch a Day, c. had received, &c. and 


b phad not paid it, & c. or that the Original was 
be. purchaſed ſuch a Day, and that the Defen- 
llc. WF ant had received 1300 J. a Month and more 


before the ſaid Day, and had not paid it 
WW within a Month after Receipt, and that the 
the Condition being ſo ſpecial the general Alle- 
ap. cation quod non ſolvit præd 1300 l. according 
hat WW to the Form and Effect, & c. was not ſuffi- 
of WW cient. And for that, vid. 1 Lev. 145. Brooks 
gi. . Dean. 3 Lev. 293. Watnough v. Holgate. Dier 
hat I 2.43. b. pl. 56, 57. 2 Saund. 185. Roberts v. 
ght Marriot. Winch Entr. 302, 303. But yet, vid. 
an. Lemplugb and Shiers Caſe, antea p. 351. and 
un. ; Cro. * 38 1. Fox v. Lee. 5 
nl WW And as to the other Anſwer, it was ſaid 
an by the Court, that it was no Anſwer to the 
ent Objection; becauſe it might be true that the 
lo. zoo J. were not paid hucuſque, and yet that 
be. the Plaintiff had no Cauſe of Action at the 
ail time of the purchaſe of the Original ; for if 
rer WF they were not received by the ſpace of one 
hat Month before the Original, the Action was 
the brought before Cauſe of Action. And alſo 
on. if that Anſwer would have related to the 
ne time of the Receipt of the 1300 J. yet that is 
$0 but Matter argumentative, and it may be true 
n 5 WF that the Original in the Action was purchas'd 
f. a long time before the Term in which the 
by WE C2uſe is; for the Action may be continued 
on; Wi for ſeveral times by a Vie non miſit breve. And 
ol: ¶ Jugment was pronounced for the Defendant ; | 
101 


his Replication. ieee 


but after, the Plaintiff had liberty to amend 
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W 2. fir ſhould not be 28 1. 5. f. 
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gainſt the ALT, B. the Son, ſo long ſhould live, at the yearh 


Years, died ſeiſed of the Reverſion, which deſcended 11 


| ow brings 
Kent he Title to the Rent is as Aſſignee of the Re- 


nam d Aſ- named in the Writ, and ſo are all the Prece- 


172 ——— _ 
Nichols verſus Tymms. 


Trin. 3 Jac. 2. Rot. 723. C. B. 


fo. 478. HE Plaintiff declares, that one P. M. 
1 the 16 Apr. 4 C. 1. was ſeiſed in Fee of , 


Meſſuage, &c. in A. and that he the ſame Day &c. 
f Le & Y,Qc, 
. demiſed it to one T. W. to hold for 99 Tears, if he 
on in Fee a- and T. B. Son of T. B. &c. and A. the Wife ( 


ſignee of the 


. Rent of 20 8. That the Leſſor, 1 Apr. 20 C. 2. 


R. M. his Grandſon and Heir, &c. That the [aid 
R. M. 13 Octobr' 28 C. 2. by Indenture for 4 
certain Sum of Money, bargain'd and ſold the ſaid 
Revei ſion to the Plaintiff, habend' from the Dy 
before the Date, &c. for a Tear, and 14 Oftobr 
28 C. 2. granted him the Reverſion in Fee. That 
the Reſidue of the Term came to the Defendant hy 
mean Aſſignment, &c. by virtue whereof the 
Defendant entred, and was poſſeſſed, &c. until and 
after the Feaſi of St. Michael, ac Tenementa, 
 &c. occupavit ad novem libras de &c. per 
quod &c. And then avers that T. B. the Son wa 
alive after the ſaid Feaſt, Demurrer and Joinder 
in Demurrer, ” F 
fo. 481. The Plaintiff had Judgment of courſe, be- 
If an Aſ- cauſe the Defendant did not appear to argue 
his Demurrer. But noe, that the Plaintiff's 


ebt for 


ought to be verſion; and in that Caſe he ought to be ſo 


1 And alſo it is not ſenſibly alledged, that 
91. Rent for 9 Years were due to the Plain- 
tiff; for it is ſaid in the Declaration, that 
the Defendant occupavit Tenementa præd 46 


no vem 


4 
9 — 


| Robert Crotch verſus El. Crotch, Execatrix 


| Indentures, The Defendant pleads, that the Indenture 
vas made between the Plaintiff of the one part, and 
| the Defendant's Teſt ator and one H. T. of the other 
part; by which Indenture the Plaintiff enfeoffed 
H. T. 8c. to the Uſe of the Teſt ator and his Heirs. 
And the Teſtator thereby covenanted to pay 5 l. to 
E the Plaintiff, &c. within two Months after the 
| Death of J. B. which J. B. is alive; and avers, 
| that the 5 J. in the Condition and in the Indenture 
are the ſame. The Plaintiff demurs, for that the 
| Defendant hath not produced the Indenture. 


ed, that the Indenture ought to have been 
| ſhewn: For he ſaid, that if the Bond had 
been for Performance of Covenants, without 
doubt it had been ſo, and here it is for the 
Performance of a Covenant, and in Effect 
there is no Diverſity; and that the Deed is 
the Defendant's Excuſe, and in her Relief, 
and the Court ought to judge on the Deed 
it ſelf; otherwiſe the Defendant might ima- 
| gine a Deed, and on that Surmiſe the Cauſe 
| ſhall depend; for if it is not produced, no 
Oyer can be had thereof: And if the Teſtator 
had been alive, he ought to have produced 
it, and the Defendant, who perſonates and 
| repreſents him, ought likewiſe to do ſo. And he 


| oem libras, in lieu of novem libre fuer are- 
| tro, Cc. 


ll. 4 FY 


—— 


of Edward Crotch. 
Trin. 3 Ja. 2. Rot. 3 10. C. B. 


EBTon Bond to pay F I. to the Plaintiff for the fo. 48 r, 


. - . . . . Debr on 
Uſe of his Daughter ,at a time limited in certain gond. 


Holt the King's Serjeant ſtrenuouſly inſiſt- 


put 


the Value of Caſt at Back-Gammon, which was ſtated in IWri- 
100 Guineas. | 


4 Debt. 
the Caſe in Littleton, that if two do a Trel. 
paſs, and a Releaſe is made to one of them 
and an Action of Treſpaſs is brought again} 

the other, he may plead that Releaſe ; but 
then, altho' he is a Stranger, he ought to have 
ic in hand, 1o Rep. Dr. Leyfield's Caſe, But 
the Court was of a contrary Opinion, he. 
cauſe the Defendant was a Stranger to the 
Deed, and it doth not belong to her, but to 
the Feoffees, and ſhe hath no means to eq. 
force them to produce it ; and therefore the 
Court would not impoſe an Impoſſibility on 
the Defendant, eſpecially being an Execu- 
trix. And theſe Caſes were cited to that 
purpoſe, viz. 1 Cro. 441, Stockman and Han- 
pton's Caſe. 2 Cro. 70. Dagge and Kent's Caſe, 
Dyer 277. Pl. 58. and 217. Countels of Hun. 
tington's Caſe. But the Plaintiff had leave to 
diſcontinue. V. 


— — 


Pope verſus St. Leger. 
Mich. 5 V. & M. Rot. 337. C. B. 


fo. 484. ; HE Plaintiff brought an Add ion of Debi far 


Debt for 1971. 10 8. and declared for the value 
107 1.105. 1oo Guineas, on a Wager concerning the playing a 


ting, &c. and was to be determined by the Groom. 
S. C. is in Porter, and produced the Deed on which the Action 
Salk. 344. and i, founded, and aver d that the Groom-Porter ga 
9 Judgment for him. The Defendant craved Oyer 
of the Deed, and pleaded the Statute of 16 C. 2. 
Cap. 7. againſt Exceſſive Gaming, Demurrer and 
oinder in Demurrer, „ 
On the Argument of this Caſe, theſe 


fo. 487. 5 | 
Points were debated, 8 rapigel 


— 


3 
2 — 


Debt. © "378 


1. That this Caſe was within the Statute 
of 16 C. 2. cap. 7. 

But the Opinion of the Court was clearly, A Wager 
that it was not within the Statute, becauſe it ele 
was a meer collatera] Matter, and which hap- ing a "5 pay 
pened on meer Chance, and the Event is not with. 
thereof did not depend on 'the Succeſs of the in the Star 
Came; and alſo the Act expreſly prohibits , of 16 C. a. 
Wagers on the Parts or Hands of the Players, 3 


end it they had intended any other Wagers, 


_ . 
— - 


—— 


(| 
4 
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n. 
ge it is probable that mention Would have been 
Jn Ih thereof. 

u. 2, Then an Objection was made to the 


Declaration, viz. that no Place was alledg'd 

where the Groom-Porter gave his Judg- 

ment. | 

| But to that it was anſwered by the Plain- Where the 
tif's Council, that there was a Place alledg- want of rp 
ed; for it is ſaid, that the Groom-Porter ad- ea 8 5 
jdicavit quodque pred? 100 Guineas fuer” valoris * 

Be. apud Paroch' S. Martini præd' But if the 

Place had been omitted, yet the Declaration 

bras good notwithſtanding that Exception, 

becauſe the Defendant had confeſſed the 

F1&, and then that Fault is cured thereby, 

kccording to Sir Richard Grobham's Cale, Hob. 

. Gurnon and Hardye's Cafe. Yelv. 11. 2 Cre. 

82. Buckland's Cale. And thereupon that 

Keprion was diſallowed by the Court. 

3. It was objected, that it did not appear fo. 46. 
y the Declaration that the Groom-Porter 

ad given any Judgment on the Caſe, be- 

wſe it is not alledged that the Caſe ſtared 

vas tender'd to the Groom-Porter, or that 

e had given his Judgment thereon. 

To which it was anſwered by the Plain- 

fils Council, that by the Declaration it ap- 

pear'd that chere Was a Wager laid Nene 

the 


176 


of the whole Court. Levinx and Birch were 
of Council with the Defendant, Pemberty 
and Lut»yche with the Plaintiff. 


hance the Value of the Coin, and therefore 


Foreign Coins, and that Debt lay for 6 


5 the Action was an Action on the Caſe on! 


where the Plaintiff ſhall recover according 


_ _ o 


Debt. 


put the Parties, and what it was; and then it; 
alſo alledged, that the Groom- Porter add. 
cavit in caſu præd; and it alſo appears by h 
Judgment, that the Matter in Controverſy 
on that Wager was determined by him fy 
the Plaintiff, which was ſufficient. And af 
the Plaintiff had Judgment by the Conſen 


But a Writ of Error was brought thereon, 
and on that it was inſiſted by the Council d 
the Plaintiff in the Writ of Error, 

1, That Debt in the Deber & Detinet (1; 
this Caſe is) doth not lie for the 107 J. 10. 
for the Court can't take notice that Guiney 
are above the value of 20 5s. altho by wy 
of Commerce and mutual Compact they pal 
for 11. 15. 64. But ſuch Compact can't en. 


that the Demand ought to be only of 1000 
or of 100 Guineas, with an Averment of the 
Value of them. They agreed the Caſes « 


Honete Flandriæ, which amounted to ſo much 
Engliſh, as 2 Cro. 88. Yelv. 80. Draper and Ri 
ſtall's Caſe. 1 Leon, 41. But Latch, 84. is, that 
for Engliſh Money a Declaration can't be « 
valenc, He alſo agreed, that in Feycot anl 
Burrough's Caſe, Trin. 5 W. & M. B. R. where 


Bill of Exhange for 55 Guineas, the Coutt 
adjudged for the Plaintiff, becauſe the Jur) 
may aſſeſs Damages according to the Rats 
then Current: But otherwiſe it was in Debt 


his Demand. 


Det. 177 


But to that it was anſwer'd by the Defen- Debt in the 


„ lant' Council in Error, that when one de- Ddr Or Deti- 
. : Cs EY net lies for the 
hi. Wands Foreign Coin in Specie, the Writ may Value of 100 
be in the Detinet only; but when the Value Guineas, viz. 
o tnereof in Engliſb Mony is demanded, it may be 107 l. 107. 


in the Debet & Det inet. And to that the Chief 
uſtice and Eyre Juſtice ſeemed to agree, and 
by Eyre Juſtice Guineas are as Foreign Coin. 
2. It was moved that this Caſe was within 
the Statute; but I do not find that the Coun- 
eil inſiſted much upon that. | 

z. It was objected, that it was not averr'd 
that the 100 Guineas were not paid in Specie, 
and for that Raſt. 158. Yelv. 135. Popham 28. 
© Cro, 5 15. were cited. 5 WE | 

| The Chief Juſtice ſaid that the Declara- 5 


l 

1 tion was ill, for the Plaintiff ought to have 

paß eclared on the Deed and on the Caſe alſo, 

en. nd then ſhewn that the Caſe was brought 

fore do the Groom-Porter, and that he had given 

0 W's Judgment thereupon. But here, the Plain- . 
then itt hath taken upon him to aver the Purport . 
5 ot che Caſe without producing it, which is 


not to be ſuffer'd. And altho' the Declara- 
ion, by way of Recital, hath ſhewn the 
dubſtance of the Caſe, yet when it is in 
Vriting, the Writing it ſelf ought to be pro- 
luced, As if A. and B. agree by Writing 
oncerning the Purchaſe of Lands in F. and 
hen A. covenants with B. to aſſign to him 
he Lands in the ſaid Writing contained; if 


on! 

ou. would bring an Action for Breach of that 
Jun ovenant, he can't ſhew that A. covenanted 
Rae o aſſign the Lands in F. but the Lands in 
hebe Writing, and ſhew it, and that the Lands 
16 088” the Writing and in the Declaration are 


he ſame Lands without any Variance. And 
inclined to reverſe the Judgment for that 
15 e Cauſe, 


* 
— 
FAS, 
K 
— 


1 fo. 490. 


Indenture. 


not ſhewn that the Guineas were not pi 
© " 1n.Specie. Sed adjournat But in, Trin. Term. 
I, z. the Chief Juſtice and Eyre Juſtice WM: 
ing preſent, che Judgment was reverſe; 1 


pigncratione præd and on Oer of the Deed i 


after it, was not material, yet the Chief Ju. 


Debt for 4 i | 
2290 l. on an 5%, or 0:27 other 2hom. lie ſhould appoint, un Ju 


— 
Debt. 


Cauſe, and alſo becauſe the Plaintiff. hi. 


And the Chief Juſtice gave the Reaſon, be. 
cauſe the Plaintiff had not ſhewn the Caſe! 
and Play and Wager, and then the Deed hy 
which the Parties had bound themſelves jy 


appears, that it was to ſtand to the Judgment 
of che Groom- Porter on a-Caſe ſtated and ſun 
by. us both, which is not the ſame. Ani 
becauſe the Writing containing the Ca 
ought to have been ſhewn, and an Averment 
taken that the Caſe therein and in the De 
claration were all one, and altho' it wa 
urged that the Inducement of the Caſe ant 
that ſtated are all one; and therefore whe: 
ther the Averment was before the Deed, o 


nal Guat EST a» } 


ſtice was of another Opinion, becaule the 
Declaration ſuppoſes che Deed to be to per. 
forma Wager contain'd in the Deed, where. 
as. it is £0 perform a Caſe extrinſical, ant 
which 45 to be coupled by Averment. 
And tor that Reaſon the Judgment was ke 
erſed, as I have been credibly inform. | 


. 2 
Pre or Co ͤ T ini ku 

Eo ec :* „ -. . ; : , 1 4 
* Blwick verſus Cud worth. 

: hy, 
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\ E 3T on au Iudenture, 2vbereby-the Plaintif 
: Eruenaulsd with the Defendant. to aſſign " 


30. Jan. next folrewing, . 10 Shares in the. Con pn 
Z | tion 


« 4 * \ 
ce, ! 11 E- # 
7 « +3 * 


L 


Debt. 179 


Nef che Linnen Manufacture, and the Defendant 
u venanted with the Plaintiff to accept them the ſaid 
= Jan. and at the ſame time to pay the Plaintiff 
be. ioo 1. Breach for Non-payment of the. ſaid 
(cM: 100 1. on the ſaid 30 Jan. Bar that the Defen- 
be. Int on or before the ſaid 30 Jan. had not appointed 
ae Perſon to hom the Plaintiff ſhould aſſign, and 
| by hut the Plaintiff on the [aid Day had not aſjign'd, 
c. 79 the Defendant himſelf Replic that the 
(4 Plaintiff on the ſaid Day had «jſign'd to the Defen- 
en int bimſelf, but no place is alleds'd where, &c. 
01 emurrer. | Toll 
One Objection was made by the Defen- fo. 492. 
dant's Council, that no Place was alledg'd 
in the Replication where the Plaintiff had 
aſſigned to the Defendant the ſaid ten 
—_— nl 5 
But to that the Plaintiff's Council anſwer- 
ed that it was not neceſſary, becauſe the 
of Covenants were reciprocal, and the Perfor- 
mance of the one doth not depend on the 
ore of the ther. 
To which the Defendant's Council repli- 
ed, that the Aſſignment ought to precede c,. EI. 888. 
the Payment of the Money, becauſe the Co- PL. 2. Cre. 7a. 


renant for the Payment of the 1100 J. was in 523. Pl 15.1. 


Nature of a Condition or Defeazance to ſave *** 147: 177 


the Forfeiture of the 2200 J. And therefore 13,17 1. Antea 
the Condition ſhall be taken more favoura- pag. 89. 

bly for the Obligor. So that if the Matter . 
of the Condition may have two Intendments, 

the better for the Obligor ſhall be taken; fo. 493. 
and for that Dier 17. a. was cited, which is an 

apt Caſe for this Purpoſe; and therefore ſee 

the Caſe and Note; for by the Rule of that 

Caſe, and alſo by the Reſolution of the 

Court thereupon, the Payment of the Mo- 

ney in the now Caſe ought to refer to the 

„ Acceptance 


7 Co. 10. 6. | 


214. Salk. 112. 
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| diſcontinue, and had it. Lutwyche was of 
Council with the Defendant. 


fo. 493. 

Debt for 
315 J. on a 
Deed almoſt 


inſenſible. 


Acceptance of the Aſſignment, and ng 90 


J * e Kt that the Deferta 


theſe Words, Memorandum the 14th Day i 


ot her part. Whereas Mr. Thomas Hilton by v. 


Debt. 
the Day in which the Aſſignment ough ;, 
be made; and if it be ſo, then it was imyy 
ſible that the Defendant ſhould accept t 
Aſſignment before it was made. So thy 
the true Senſe and Meaning of the Der 
was, that the Plaintiff ſhould aſſign ay 
transfer the Shares on the 3o Fan. and thy 
the Defendant ſhould accept it, whereby on 
ſuch Acceptance the Money ſhould be pail 
And ſo was the Opinion of the whole Cour: 
and thereupon the Plaintiff prayed Leave i 


Nota, The Replication was to no purpoſe, 
becauſe no Place is alledg'd where the Plain. 
tiff had aſſign'd, &. N 


om. 


Hilton verſus Smith, 


Hill. 2 FJ. & M. Kot. TE Q 

I the 14th of March, r687. per quoddan 
Scriptum &c. covenanted to pay him 315 J. The 
Defendant craves Oyer of the Deed, which waiin 


March 1687. Imprimis, Ir is covenanted, cond: 
tioned, concluded, articled and agreed upon, by and 
betwixt Thomas Hilton, Eſq; of Beethome in tie 
County of Weſtmorland, of the one part, and oil 
Smith of Prieſthutton in Lancaſter, Gent. f tit 


tue of theſe Preſents hath covenanted, concluded ant 

articled all that his Meſſuages and Tenements ſuu- 

ate, lying and being in Yealland, and within the 

decreed Cuſtom of the aforeſaid Yealland, with d 
| p 


li 


Debt. 


1d every of their Appurtenances, unto the wit hin- 
Lined John Smith, and to his Heirs and Aſſigns 
Er ever. Item, for the Sum of 315 J. of good and 
fal Money of England, the one half to be paid 
that is, the Sum of 157 J. 10 8.) in and upon the 
4 Day of February, which is to come, and will be 
the Year of our Lord 1688. Item, The ſaid 
Wohn Smith to enter the, 24 Day of February 
Lead. Item, The ſaid John Smith, or his 
Wiſons, 15 to pay the other half (that is to jay, the 
um of 157 l. 108. of like lamful Money of Eng- 
knd) in and upon the 2d Day of February, which 
þ to come, and will be in the Tear of our Lord 1689. 
em, The aboveſaid Mr. Thomas Hilton doth 
nd himſelf by the virtue hergof, in the Forfeiture 
f 40 J. of lawful Money of England for Non- 
rformance of the aboveſaid Articles, at and with- 
the ſpace of one Month after the 2d Pay of Fe- 
pruary 1688. wnto the ſaid John Smith or Aſſigns. 
tem, The aboveſaid John Smith, Gent. doth bind 
Inſelf and his Aſſigns by virtue hereof, in the For- 
piture of 45 1. of "lawful Money of England, for 
Wonperformance of the aboveſaid Articles, at and 
ſithin the ſpace of one Month after the 2d Day of 
ebruary 1688 wnto the aboveſaid Mr. Hilton 
r bis Aſſigns. In Witneſs whereof, the Parties a- 
Neſaid have interchangeably ſer their Hands and 
pals the Day and Tear abovewritten, Memoran- 
lum, before the Sealing and Delivery hereof, 
Hr. Thomas Bilton is to receive the Year's Rent 
the Tenements of Yealland for the Tear 1687. and 
% for the Tear 1688. And alſo the ſaid 
. Thomas Hilton having good Security for the 
emainder of the Money. Quo lecto & audito 
ſem Johannes dicit, that the Plaintiff had not 
lade any good Aſſurance, &c. to him, nor had per- 
ed him to enter, &c. Demurrer and Joinder 
| Demurrer. ee Ge EE 
N 3 \ 


182 
fo. 495. 


Where 


in Præſenti. 
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fo. 496: 


Land to the Defendant, becauſe the Wosz 


Words in the Plaintift's Council, that the Words in the 


Prater Tenſe Prater Tenſe, ut res valeat, may be conſiry: 
will amount 
to aCovenant 


Deed to oblige the Plaintiff ro convey th 
Land to the Defendant, the Words of th 


Mr. Thomas Hilton by virtue of theſe Preſa 


 Meſſuages, &c. to the within-named John Smit 


the Defendant ſhould have the Lands to hi 


the 2d of Feb. 1688. and he could not ha 


Debt. 


It was objected in this Caſe, that de 
Words of the Deed would not make a Co. 
venant on the Plaintiff's part to convey tha 


of the Deed are in the Prater Tenſe, vz 
Mr. Thomas Hilton hath covenanted, &c. ny 
by Conſcquence the Defendant hath not a 
Remedy, if the Plaintiff doth not perfor 
„„ 5 | 
Rep. But to that it was anſwered by th 


as if they were in the Preſent Tenſe; andy 
prove that, Beduw's Gale, 1 Leon, 25. Wh 
cited, and Mo. 31. And the rather in thi 
Caſe, becauſe the Deed is, Imprimis, it ind 
venanted, concluded, &c. and alſo becauſe t 
Words in another Place are, that the Plan 
tiff hath covenanted, &c. by th:ſe Preſents, 

2. Obj. That there »re. no Words in th 


Deed to that purpoſe being only, thi 


hath covenanted, concluded, and articled. all that li 


a | 

Reſp. To which it was anſwered, that it 
apparent by the Contexture of the Dee 
that it was the Intent of the Parties, th 


and his Heirs. 1. Becauſe he was to pay ti 
Vaiue of them. 2. Becauſe by the expr 
Words of the Deed he was to enter there 


them without Conveyance ; and that ti 
Words of the Deed would amount to a U 


& 


Debt. 


nant, 5 the Caſe of . and Cole, 
Saund. 319: Was cited. 

| +, O00. Anothe r Objection was, th the 
Ii ord hearth the firſt part of 'the Deed, 
had made the whole Deed but a Recital. 


aintiff's Council, that the Words in the 
Deed, viz. By theſe Preſents, would not admit 
{ {ſuch an Objection ; for thoſe Words ſhew 
hat he covenanted by the Deed, and then 
tie Word I/hereas is an idle, inſignificant 
| Ford, and wholly to be rejected as if it had 
hot been in the Deed ; and for that the Caſe 
˖ f Crowley, Vaughan 17 z. was cited, and there 
re many other Caſes ro that purpoſe. And 
br the ſame Reaſon the Word ſtem, in the 
Clauſe for Payment of the Money, ſhall be 
&jc&ed alſo, And if the Words Jherers and 
þ ſhall be rejected, and the Words h:3th co- 


n 1-1-tcd ſhall be taken as in the Preſent Tenſe, 
y they may, as appears before; then the 
ene will be as followeth, viz. Mr. Thomas 


lilton doth covenant to convey all bis Meſſuages, 
qe. 

4. Obj. 8 9 was made, that 
be Plaintiff was to convey the Lands before 
pc Payment of the Money. 

| Rp. To which it was 1 That 
at can't. be, becauſe it is adjudged i in Por- 
ge and C:le's Cale before cited (which is a 


to he Caſe) that the Word pro doth not make 
ay th Condition precedent; And if it ſhould be 
-xprWp> it is to no purpoſe for the Defendant in 
here Cale; for then the Payment of the Mo- 
t huis a Condition of the Part of the Defen- 


is, that the ſeveral Agreements are re- 
N 4 Ciprocal 


| Rp, To which it was anſwered by the 


ant, for he is to pay the Money pro the 
ends But the trus Effect of the. Deed in 


What Cove- 
nants are Re- 
ciprocal; and 


what not. 


— 
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fo. 497. 
Debt on 
Bond. 


fo. 801. 


till he male the Bond. Replication that the Defen. 
© dant was indifled at ſuch a Quarter. Seſſions fi 
ſewveral Treſpaſſes and Miſdemeanors, and amen; 


| ſelling them without giving notice to the Officer (| 
was made for his Appearance at the next Seſſion, 
&c. Et non per Covinam præd' Et hoc pe- 


One Objection only was taken in this Cal: 


the King and Queen; ſed non allocatur. And 
the Plaintiffs had Judgment. Lutwyche 0 
Council with the Plaintiffs © 


Debt. 
ciprocal Covenants. And to prove that, theſ, 
Caſes were cited, 3 Leon. 219. Brocas's Cafe 
Rolls Abr. 1 Par. 414. Lett. T. Nu. 65. 416 
Nu. 15. Bragg and Nightingale's Caſe. Jude. 
ment for the Plaintiff by the Opinion of th: MW 


whole Court. Lutwyche of Council for the 
Plaintiff. 


— 


Wethersby & Bence verſus Benefice, 
Hill, 4 & 5 V. & M. Rot. 142 1. C. B. 


EBT on a Bond of 40 l. made to the Plain. 
tiffs Bayliffs of the Burrough of D. with Con. 
dition to appear at the next Seſſions of the Peace fir 
the ſaid Burrough of D. &c. Bar that he was in. 
priſoned by the Plaintiffs and others de Covina ſun 


others for brewing ten Barrels of Strong Beer and 


Exciſe, and that be was taken by a Capias, &c, 
and thereupon he enter'd into the ſaid Bond, which 


tunt &c. Demurrer and Toinder in Demurrer. 


by the Defendant's Council, viz. that the 
Plaintiffs, as this Caſe is, have not any Ar 
thority to take a Bond in their own Names 
with ſuch Condition. But they ought to 
have taken a Recognizance in the Names df 


Girl: 


Debt. 185 


Girle verſus Field. 


Mich. 3 W. & M. C. B. 


EBT on a Bond of 100 l. with Condition to fp. bot 
l [) pay 51 I. 10 5. on ſuch a Day. Bar that the Debt on 
| Plaintiff after the Day in the Condition had accepted Bond. 

| of another Bond in diſcharge of the Sum in the Con- 

dition. Demurrer and Foinder in Demurver. 

| Judgment was given for the Plaintiff by the fo. 502. 
Opinion of the whole Court, altho' no Ex- 

ception was taken to the Plea, that it was 

not ſaid therein that the ſecond Bond was 

given in Satisfaction, &c. but only that the 

| Plaintiff had accepted it in Satisfaction and 

| Diſcharge, & c. Lutwyche was of Council 

with the Plaintiff. - 8 ; 


Rooke ver ſus Clealand. 


Trin, 6 Vi. &. Al. Ret. 1508. C. B. 


EBT on Bond by an Adminiſtratcr againſ® fo. 503. 

Heſter Clealand, Aunt and Heir of Eliz. Debt by an 
| Clealand, Daughter and Heir of Benj. Clealand As 

[the Obligor. Bar by riens per diſcent. Special the Befen. 
Verdict, That Ann Head was ſeiſed in Fee of gant as Aunt 
| Lands, &c. and took to Husband Tho. Clealand; and Heir of 
that Ann is dead, and Tho. is Tenant by the Cur- E. C. Th 
fe); that the Reverſion deſcended to Benj. the Son Mp * 
F Ann, ho died ſeiſed, and the Reverſion deſcend. 
ed to Eliz. his Daugbter and Heir, and from her to 


the Defendant. Et ſi, &c. 


The 


= 


186 Debt. 


fo. 50. The Pedigree in this Caſe. 


Ann Head ſeiſed of | Temas Clealand Tenant b. 
the Lands. the Curteſy and alive, 


4 


—— —_— 
Benjamin Heſter 


the Obligor. the Defend. 


Eluabeth 
Ob. S. P. 


Whether a. The Opinion of the whale Court ( Nev 
Reverſion Juſtice being abſent) was, that the Writ and 
ſhall beAſſers Declaration were gccd, and that the Verdi 
ot an Heir cc well maintained them. On the Defendant, 
charge him Behalithe Caſe 24 E. 3. 47, By. Tit. Aſſets 19, 

with Debt on was cited, where it is ſaid by 1 that if 
Bond. there be Grandfather, Father, and Son, and 
the Grandfather makes a Leaſe for Life, and 
the Father warrants other Lands; the Grand- 
father dies, and the Father is ſeifed of the 
Reverſion and dies, and then the Tenant for 
Life dies-; the Heir ſhall not render in Value 
for the {aid Lands, for the Father was not 
ſeiſed of them. But Bro. makes a Quære there- 
of, and it is there ſaid, that the Reverſion b 

e Aſſets, as alibi dict. 

ride Salk. But on the part of the Plainciff theſe Caſe; 
355. Pl. 2. were cited, viz. Fenk's Caſe, Cro. Car, 151. 

| where in Debt againſt one as Brother and 

Heir of F. S. on Riens per Diſcent pleaded, it 

Was found that the Obligor had Iſſue, which 

died without Iſſue, and that the Lands de. 

ſcended to the De fendant as Heir of the Son 

of his Brother, and it was adjudged for the 
Defendant, for altho he was Heir, yet he 

was but Collateral Heir, and the Declaracion 

| oy 


* 


Debt. 


ought to have been accordingly, for he had 
noching as immediate Heir to his Brother; 

. W buc the Writ and Declaration here are ſpe- 
an; and alſo Dyer 368 pl. 45. Rolls Abr. 
V. Tel 709. nu. 62. in Debt againſt A. as 
Daughter and Heir to B. on Riens per Diſcens 
From B. it was found, that B. was ſeiſed in 
Pee, and died ſeiſed, having Iſſue the De- 
fendant, his Wife being priviment enſeint of a 
don, which was afterwards born, and alive, 


is found againſt the Plaintiff, becauſe the 
Defendant had the Land as Heir to her Bro- 


nd W cher, who was laſt ſeiſed, and yet that is 

it WW Aſſets in her Hands if it had been ſpecially 

2's WF picaded. See allo for that Bell's Caſe, Het- 

19. % 134. vid. a good Cale touching that Mat- - 

t i ter, 3 Lev. 286. and 3 Mod. Rep. 253. Kel- * This Caſe 

ond % and Rowden's Caſe. In the principal is likewiſe in 

nd WF Caſe the Plaintiff had Judgment on the firſt S. Rep. 244. 

d. Argument. Wright the King's Serjeant of A 

he Council with the Defendant, Lutwyche 

for | with the Plaintiff. | | 3 : | 1 5 
ve WF But note, That in the principal Caſe it is fo. 508. — he 
at not alledg'd in the Declaration that the Ob- 9 
re- ligor bound himſelf and his Heirs by the Bill 

1 1 ee but no Notice was taken there- 

| _=_— | | 

ſs But if it had been objected, by the Autho- If in Debt 

51. W cities following, it had been amendable ; as. mo” . 

nd Halber and Worſley's Cale, Hutton 83. where, fei. = 

Nt Waiter a Writ of Error, that Fault was amend- Words o“ 

ich Ned as a Miſpriſion of the Clerk by the Statute go Hered” me- 

de. s H. 6. So is Co. 8. 159. a. in Blackamore's 4 r 

on WF Caſe, and in Sir Francis Wortheley's Caſe, Litt. jets xr Cm 

nc Wi Ke. 278, 279. there on a Debate of a Point 

he of Amendment, Richard{on the Chief Juſtice 

" asked the Prothonotaries if this very thing 


Was 


and died within an Hour after. This Iſſue 
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fo. 508. 


ſola. 


tions in Actions of Debt on Bond. 


; Knight & VUx? v. the Corporation of Wells, 


Lo por | 
Bond to 
* 8 Name of the Mayor, Aldermen and Burgeſſes, &c. 


_ Plaintiff dum had bound themſelves to the Plaintiff Philippa , CC. 
The Defendants imparl by the Name of Mayor, 


ot her Privileges, and they further find that King 


be elected; and that one Day was elected Mayor, who 


Debt. 


was amendable, and it was anſwered by them 
all, viz. Brownlow, Gulfton and Moile, that i 
ſhall be amended, which was not deny'd by 
any; and the greater Opinion in Forger and 
Sale's Caſe, 1 Jones 199. is, that it is amendz. 
ble. The Reaſon which is given againſt it 
by Fones Juſtice, who is of a contrary Opi. 
nion in that Caſe, is becauſe the Attorney 
had taken upon him to do that which 1 
Council ought to do, and the Act of the 
Council is not amendable. But it is wel 
known to us at this Day, that Council i; 
never concerned in the drawing of Declara. 


9 1 n N 
N r 9 82 
— e 


— — 


— 


Trin. 6 W. & M. Rer. 364. C B. 


THE Plaintiffs declare, that the Mayor, 
Maſters, and Burgeſſes of Wells, by the 


Maſters and Burgeſſes, and then plead non eſt 
factum. Special Verdict that Queen Elizabeth by 
her Letters Patent had de novo incorporated the 
ſaid City of Wells by the Name of Mayor, Maſter: 
and Burgeſſes, &c. and that they by that Name 
might ſue and be ſued, and granted them ſeveral 


Charles II. by bis Letters Patent bearing Date 
10 Jan. 35. incorporated the Burgeſſes by the Name 
of Mayor, Aldermen and Burgeſſes, 8c. and that « 

Mayor ſhould be elected in the Manner therein after 

mentioned, but there is no mention after how he fhal 


pit | 


4 


| gut the Seal of the Corporation to the ſaid Bond. 
That Day was no Member of the old Corporation, 


| 

( Et ſi, &c. 

After two Arguments made by the Coun- fo. 519. 
1 W cil of both ſides. . Theſe two Points were re- 

. W (lved by the Court. 

t 1. That the Bond was good. 

. 2. That it was not well ſued. 

And as to the firſt it was ſaid, that altho' 


tir had been objected that the Bond was void, 
e W becauſe Day the Mayor, who put the Seal of 
me Corporation to the Bond, was not qua- 
is lifed by the laſt Charter to be Mayor, and 
1. bo he was but Mayor de Fado and not de Fare, 
and therefore his Acts are void; yet the 
Bond was good. For admitting that he was 
not qualified to be Mayor, yet he came in 
' co be Mayor by colour of an Election, and 
was Mayor de Facto by means of that Election, 
and all Miniſterial and Judicial Acts done by 
him are good. An Action will lie againſt 
him for a falſe Return on a Writ of Manda- 
m, the Corporation might have him remo- 
ved and diſplac'd ; but that not being done, 
he had Power to ſeal the Bond. And for 
that theſe Caſes were cited, 9 H. 6. 32. Pl. 3. 


or 

et. b, non off Factum, 3. 2 H. 6. 32. Br. Title | 

by e 19. Mo. 112. 5 ” 
the W As to the ſecond Point it was ſaid, that Salk.451. pl. a. 


the Suit was not well brought againſt the 
Corporation by the old Name of the Corpo- 
ration with an alias dif by their true Name 
when the Bond was ſealed. For altho' a 


ate Corporation by Charter may have two 
ame ames to two Purpoſes, 11 H. 7. 27. and 28. 
at « WW! Jones 262. The College of Phyſicians a- 
frer Nainſt Butler, yet it can't have two Names to 
nal Nene and the f 


me Purpoſe. But a Corpora- 
„ r 


LY 


Debt. 

tion by Preſcription may have two Names 
Hardres 504. Cro. El. 35 1. Vaughan againſt the 
Earl of Bedford. 21 E. 4.59. 21 H. 6. 4. And 
it was ſaid, that the Name of a Corporation 
is as eſſential as a Man's Chriſtian-Name. 
and if a Man be ſued by a falſe Chriſtian. 
Name, it ſhall not avail, altho' it be with an 
alias die, 2 H. 6. 9. Pl. 6. Br. Variance 1, 
4 E. 4. 24. 20 E. 4. 6. Pl. 7. 3 Cro. 897. Fill 
verſus James Winlow, alias dict' Fohn Minu. 
2 Cro. 640. Maby verſus Sheppard, and 558. 
Watkins verſus Oliver, and other Caſes which 
are mentioned in the Caſe of Sir Roben 
Clark poſtea Tit. Error, Pag.— But in thi 
Caſe the Corporation is not ſued by their 
true Name; for altho' their old Name hy 
the Charter of Queen Elizabeth, was Mayor, 
Maſters and Burgeſſes, yet that was changed 
by the Charter of C. 2. to Mayor, Aldermen 
and Burgeſſes, G c. And by that Name they 
ought to have been ſued,as appears by the C. 
ſes before, and Rolls Abr. 512.513. and is 2s i 
a Man's Name ſhould be changed by 
Confirmation. Judgment for the Defendan 

per tor” Cur”. | Ke” Es 8 
Note, The Plaintiffs Council objected that 
here was an Eſtoppel, for the Defendants hate 
appear'd by the Name of Mayor, Maſter 
and Burgeſſes (which is the Name by which 
they are ſued) and have taken two Imparlan- 
ces, and therefore are eſtop to ſay, that ther 
Name is not ſo. To which the Defendants 
Council anſwer'd, that the Jury were not e. 
ſtopp'd, and they have found the Truth af 
the Matter, and the Court will adjudge ac 
cordingly : But I did not obſerve that the 
Court gave any particular Anſwer to that 
Objection. 5 
It 
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J Mete, I don't fee how cit appears in the 
e Calc that the Mayor was not duly elected; 
or by the Charter of King Charles it is men- 
n tion'd that he ſhall be elected in Manner and 
e WF form after to be expreſs'd, and it doth not 
m :0pcar either by the Letters Patent or by the 
an Verdict how he was to be elected; but ir 
. W was taken and agreed by all (as I apprehend) 
chat he was but Mayor de Facto. = 
* VMuarkes verſus Marryott. 
is N.. Rot. 343. C. . 
ei | 


wWTNEBT on Bond dated 2 July, 7 W. 3. to per- fo. 526 
3 5 . „ Debt on 8 
or, WL ferm an Award, ita quod it was made in g © 0 
vel Ving or otherwiſe ready. to be given up, &c. be- Bond. 
nen fore the 14 Auguſt then next. Bar per Arbitra— 
hey tores nullum fecer' Arbitrium. Replication, 
C. n the Arbitrators 13 Aug. 7 W. 3. awarded that 
15 it toe Plaintiff ſhould pay the Defendant 3 1 l. 15 5. in 
bye Houſe: of J. Waterford in H. on the 30 Sept. 
lam ben next. The ſaid Sum to be in Satisfaction of all 


Actions, &c. and that the Defendant on Payment 


hat ere, ſbould deliver to the Plaintiff quiet Poſſeſ= 
ef 2 Houſe, &c. and alſo a Deed of Settlement, 
ers GC. 2nd that the Defendant . ſhould give to the 
wich int a general Releaſe of all Demands to the 
lan- 2) Day. of the then Inſtant Auguſt, and alſo a 
heir Vrrant of Attorney to acknowledge Satisfaction of 
ant Tudgments, &c. and that the Plaintiff on. Deli- 

pt e. % of. Poſſeſſion, & c. ſhould give ſuch. general Re- 

h a tate Defendant, de quo quidem Arbitrio 
c- e Defendant. had Notice, &c. The Plaintiff a- 


vers, that he was ready at the Day and Place a- 

loreſaid, and tender'd the ſaid 31 J. 155. and that 

0 body was ready to receive it, and that ſemper 
ER 7-5 36200 poſtea 75 
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192 Debt. 
poſtea parat fuit &c. and then aſſigns for Brea 
that the Defendant had not deliver'd quiet Poſſeſſn 
of the Houſe of, &c. Demurrer and Foinder in 
Demurrer. | . 

fo. 524. Two Exceptions were taken in this Caſe 

f by the Defendant's Council. 3 

If the Sub- r. That the Submiſſion is Conditional; ſo 
miſſion be that the Award ought to be final, which in 
conditional . 5 ho 

and (inter a. this Cale it is not, for the Award as to the 

lia) mutual, Releaſes is void, for thereby all Matters to 

Releaſes are the 12 Aug. (which is a long time after the 

awarded, Submiſſion) are to be releaſed, and the A. 

which are _ : . a | 

void; yer if Ward of the ſaid Releaſes is void, and by con. 

other Mat- ſequence the whole Award, ſed non allocatur; 

ters are a= for altho' the Releaſes are void for that 

_ warded to Cauſe, yet foraſmuch as other Matters are 

each Party, OS : 

the Award is Awarded to each Party, the Award is good x 

good. to the Reſidue. And for that theſe Caſe 

were Cited, wiz. Nuby v. Sabb. 3. Cro. 8g, 
Lea v. Paine, Mo. 885. and Hob. 191. Same 
Caſe cited. Vide the Caſe of Cockſon and 
JW Es — 
2g. Thar the Condition of the Submiſſion. 
Bond was, that if the Award was made, G. 
ready to be deliver'd, &c. to the Parties, &. 
| and it is not averr'd in the Replication that 
the Award was ready to be deliver to the 
Parties, ſed non allccatur ; for when it is once 
T made, it is ready to be deliver'd. 5 
Cro. Car. 541. | Vid. 3 Mo. Rep. 230. Rowsby and Manning 
Show. 98, 242. Caſe, which is the ſame Caſe in Effect % 
to this Point, and rubd accordingly. But 
there is another Reaſon given, viz. that the 
Condition being that the Award ſhould be 
deliver'd to the Parties, or ſuch of * , 
OO 855 ou 


_— 


\ 


* Quere if it ſhou'd not be 330. 


ould deſire it; it ought to be deſired, and 
ren if it be deny'd, the Party ought to 
lead the ſpecial Matter, 


WF 4 . ee . . * 


ale . | 
Strike verſus Benſley. 

4 . | 
F Din. 5 V. 3. Rot, 1802. C. B. 
” | EBT on a Bond to perform the Award of four 1 2 . 
th I Arbitrators, ita quod it was made on or be- gn 
1 WW: the 15 Feb. and if not then to perform the Um. Bond. 

rage of T. B. ita quod it was made on or be- 


fire 23 Feb. Bar, that two of the four Arbi- 
rators made no Award before the ſaid 15 Feb. 
But that the Umpire 23 Feb. awarded that the 


by Defendant ſhould pay to the Plaintiff 6 1. and ſhould. 
oe; erwards releaſe to bim, &c. and that he ſhould 


— _ "TR * —— H— — 
— — — 
- AS 4 = — - — * - — — - - 
_—— 1 „„ Wo qa en 8 * — wn —.— - — - Bo. — — 
— . — — => — rr 5 — — 8 


ermit the Plaintiff to enjoy ſuch a Cloſe. The De- 
ſendant avers that he paid the ſaid 61. &c. and 
hat he was alway ready to execute a Releaſe, and 
lat he had not diſturb'd the Plaintiff in the Enjoy- 
ment of the ſaid Cloſe, Replic', whereby the 
Plaintiff confeſſes that the ſaid two Arbitrators did 
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G. maße any Award, and that the Umpire award- 
hat prout in the Bar; but be farther awarded, that 
che le Plaintiff on the Payment of the ſaid 6 1. ſhould 
nc: Precute 4 Releaſe. to the Defendant, and then be a- 


ers that the Defendant hath not paid the ſaid 6 l. 
ut doth not take Iſſue thereupon, but traverſes that 


t 5e Umpire awarded tantum prout the Defendant 
But / alledg d. Demurr and Joinder in Demure 
the This Caſe was argued ſeveral times by fo. w8. 


he Council of both ſides; and the Defen- 
lant's Council ſaid, that (as this Caſe is) a 
uficient Breach of the Award made by the 
Umpire ought to have been alledg'd in the 
\eplication, And for that Jeffery and Guy's 

_ Caſe, 


fo. 5 29. 


paratus eſt werificare, And for that, Robe 


- Plaintiff hath not taken Iſſue on the Pay 


the Traverſe in the Replication lock'd up the 


fendant was to ſeal and execute to the Plain 


Debt. 
Caſe, Yel. 78. Hayman and Gerrard's Caſe, 2 
Saund, 102 and 326. Fuller and Spackmay; 
Caſe, 3 Cro. 66. Hob. 199. were Cited. By 
in this Caſe there was no ſufficient Breach 
aflign'd, for the Defendant hath ſhewn an 
Award made by the Umpire, whereby (in 
alia) it is awarded that the Defendant hal 
pay to the Plaintiff 6 J. and the Plaintiff hy. 
ving replied that theDefendant hath not pail 
them, he ought to have taken Iſſue therey 
on, and not to have concluded with an H 


and Mariet's Caſe, 2 Saund. 188. was Cited. 
But on the other part it was faid, that 
altho* the Replication is ill, becauſe the 


ment, and alſo becauſe the Plaintiff hath b 


Defendant ſo that he could not rejoin, ye 
the Bar is ill, becauſe by the Award the De 


tiff a general Releaſe. And he faith that 
ſemper parat fuit to do it, whereas he ougli 
to have expreſly aver'd that he had done it 
or that he had tender'd to him a Releaſe 
and that he had refuſed; for the Tender 0 
the Releaſe ought to come of the Defendant 
Part, as it is adjudged in Baker and Bulſtrud: 
Caſe, 1 Ventr. 255. and therefore there wi 
no need of making any Replication; and 
_ the firſt Fault being in the Bar, ti 
Replication thereunto ſhall not hurt. 
Treby Chief Juſtice was of Opinion 
that it was not requiſite in this Caſe to ſhe 
any Breach, becauſe the Bar was meerly idk 
and impertinent ; for it doth not appear thi 
the Umpire had any Authority to make! 
Award, and it is all one as if he had 
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wo Debt. 
Onvyons verſus Cheeſe. 
Trin. 10W. 3. Pot, 1582. C. B. 


fo. 530. Dv; BT on Bond to perform the Award of tn 

Debt on a Arbitrators, ita quod it be made on v 

Submiſſion- before the 2 Feb. and if not then, to perform t 

Bond. Award of ſuch Umpire as they ſhould appoint, in 

quod it was malle on or before the 12 Feb. By, 

that the Arbitrators or Umpire by them appoint] 

made no Award. Replic', whereby the Plain 

tiff confeſſes that the Arbitrators made no Ama 

but ſays that the Arbitrators 21 Jan. appointed 

J. H. &c. who on the 12 Feb. awarded that al 

Suits between the Parties, or any other on their At. 

count, ſhould ceaſe, and that the Defendant ſhull 

pay to the Plaintiff 5 l. erga his Charges in Lan, 

and the Apothecary's Bill, and other his Coſts, and 

20s. to the Plaintiff's Wife for the Abuſe done 1 

her, all to be paid on or before the 25 March, an 

then aſſigns a Breach in Nonpayment of the 5|, 

Demurrer and Joinder in Demurrer. 

* Theſe Exceptions were taken to this A- 

e oo on . 5 

fo. 533, I Except. That the Award that all Suit 

An Award between the Parties, or any others on theit 

that all Suits Behalf, ſhould ceaſe, was void as to Stran- 

28 * gers; and the Arbitrators intended the ces. 

ny ochers on ling of the ſaid Suits to be part of the Conſ- 

their Behalf, deration of the Payment of the ſaid 5 l. for 

ſhall ceaſe, is Coſts by the Defendant, and inſomuch as he 

good. cant have the full Benefit intended for him, 

. the Award is void in toto, x Rolls Abr. 259. 1. 
10. Pope and Skinner's Caſe, 2 Saund. 292. 

cri. Jac. 200, 2 Except. That the Submiſſion here is con- 

354 584. ditional (altho' it is only, Ita quod Arbitriun 

fiat before ſuch a Time) as if it had been, 5 

1 quo 


Debt EY” 197 
loud fat de Premiſſis præd before ſuch a Time, 
Iz it is adjudg'd in Inglet and Riſden's Caſe, 
C. 438. and then if it is not final, it is 
oid in toto, Harris and Painter's Caſe, Rolls 
Urbitrament 261, nu. 7, But this Arbicriment 
not final; for thereby it is awarded that 
e Defendant ſhall pay to the Plaintiff 5 J. 


HO 1ards his Charges at Law, and the Apothecary's Towards his 


iu, and other his Charges: So that the Plain- 771 * 1 
if is at liberty to ſue for part of them, ſed expounded 
ea allocat ur. And the Plaintiff had Judg- in full Satiſ- 
Wnt. And the Court ſaid, that the Words faction, &c. 
ward his Charges) ſhall be taken in Satisfa- 
mation of all Charges. Lutwyche of Council 

aich the Defendant. . e 


0110 — — — — — 


a Boſwall ver ſus Rawſtorne. 2 
Trin. 5 N. & M. 5 : 


5l \EBT for 553 1. by Baron Adminiſtrator of bis fo, 5 33. 
} Wife on an Indenture dated 27 December, Debt by the 

6 C. 2. whereby Teſtat' eſt that the Defendant Flaintiff as 

venanted with the Wife when ſola to pay ber his __— 

po l. within three Months after her Marriage, if 54 

e ſhould be then alive, and 200 l. more within = 

Tears after her Marriage, if ſhe, or any Iſſue of 

Body, ſhould be then alive, with Intereſt at 6 |. 

r Cent” for the 400 l. The Plaintiff avers, that 

'was married 16 May, 1670. of which the De- 

naant had Notice, and that ſhe liv'd two Years 


nim, er ber Marriage, and that the ſaid two Sums of 
o l. and the Intereſt of them, amounted to 553 l. 
con O 3 I 


' Quere, if it ſhould not be 838. | 
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fo. 535. 


the Clerk 


ſhall not pre- 


judice, 


Verdict for the Plaintiff. : 


ment took three Exceptions. 


or quid inde venit. 


venant, but not in Debt. ” 


biſhop of Canterbury, which being a local a 

judicial Act, and being done our of theP! 

vince, is void. And thereupon a Rule v 
made to arreſt Judgment, niſi, &c. 
Where the Reſp. 1. To the firſt Exception the Pla 
Miſtake of tiff *'s Council anſwered, That it was o 


dict: And to that purpoſe the Caſe of 9 
and Drury 2 Cro. 569. was cited, where in 


and Sir John Curſon's Caſe, where in an! 


teen Months, and the Penalty for cle 


and vide 2 Cro. * 478. Pemberton's Caſe. 0 


Debt. 


To this Declaration the Defendant plex 
ed Non eft faftum, and Iſſue thereupon, 1 


And thereupon Levinz in Arreſt of Jug 


r. Except. That the Action is brought on 
for 553 J. But by Computation the true Do 
by the Declaration appears to be 5561, 1 
it is not ſaid how the Reſidue is dilchargy 


2. Except, The Declaration is by way 
Teſtatum exiſtit, which may be good in 


3. Except. That by the Declaration it 
alledged,that Letters of Adminiſtration we 
granted to the Plaintiff at Trk by the Arc 


the Miſpriſion of the Clerk, which ſhall 
prejudice the Plaintiff, eſpecially after) 


Aſſumpſit for Goods ſold, in the Computati 
of the Sum total, leſs was alledged to bed 
than was; ſed non allocatur. And allo Pi 


formation for Abſence from Church fort 


Months was only demanded, and yet go 
non allocat Exceptio. Tamen quære theft 


Car, 103. Sir Thomas Holt's Caſe, ey 


n 


3 


Quere if it ſhould not be 498. 


EE OY 
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zuh and Offord's Caſe. 2 Ventr. 129. 

Lev. 4. | . ; 
Reſp. 2. To the ſecond Exception it was Where the 
n{wered, that there is a Difference between Pleading by a 
hebt on a Demiſe, and Debt on Covenant: 1254 * 

n the firſt it is ill, and in the other good, as wi” 
tis reſolved in Croker and Child's Caſe, 3 Keb. 
4. and 115. 2 Lev.74. and 75. And there- 
pon this Exception was over- rul' de. 

Reſp. 3. To the third Exception it was an- A Biſhop 
wered, that the granting of Letters of Ad- may grant 
iniſtration was not a Judicial but a Mini- —— 
erial Act, and the Biſhop is as a Perſon de- b Dioceſe 
ened and appointed by the Stat'. Helyar's  _ 
aſe, 1 Fones 234. And the Plaintiff had 
udgment. Lutwyche was of Council with 


e Plaintiff, 
al at £ ED 
"I Wilſon verſas Conſtable. = 
4 Trin. 10 V. 3. Ret. 1235. C. B. 
uy EBT for 1001. on Bond dated 10 Mar. W 
7 1691. to perform the Award of T. H. and 100 J. on a 
M. A. Ita quod the Award be made on or before Submiſſion- 


 1N 
[tat 
be d 

Par 


e 10th of May. But if no Award be made by the Bond. 
rbitratori, then to perform the Award of R. C. 
ta quod he made bis Award in Writing, or by 
ord of Mouth before two Witneſſes, on or before 
be 20th of May. Bar, that no Award was made 
the Arbitrators or Umpire. Replic', whereby it 
confeſſed, that the Arbitrators made no Award, 
t the Plaintiff ſays, that the Umpire 10 Mail 
ic, ore tenus, awarded that the Defendant ſhould 
the Plaintiff 15 I. and for his Coſts expended, 
71. and that thereupon all Differences between 
tm ſhould ceaſe, &c. That he requeſted the De- 
C es - = fendant 


. good. 
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fendant, &c. to pay the ſaid 151. and y l. g 
proteſtando that he hath not paid them, ſay) 
Defendant hath not paid the 15 I. Demurs, 
fo. 538. and Joinder in Demurrer. 
The Exception to the Replication wx 
that the Submiſſion to the Award of 4 
Umpire was Conditional, ita quod the Aw 
be made in Writing, or by Word, before tw 
Witneſſes ; and the Plaintiff by his Replic 
tion hath aver'd, that the Umpire had mad 
an Award ore tenus, but hath not aver th 
it was made before two Witneſſes. And f 
that Judgment was given for the Defendant 
_ Lutwyche for the Defendant. 


a — 


Cooper verſus Hirſt. 
Paſch. 1 2 W.3. Rot. 1626. C. B. 


fo. 539. \ E BT on Bond to perform an Award. Bar, | 
Debt on a no Award made. Replic', that the Arbitrai 
Fubmiſſion- awarded that the Def. ſhould pay to the Plaintif 1 
Bond. ſuch a Day, and that the Def. abduceret Equi 
& Pullam ſuam infra unam Septiman' a pr 

Georgio (the Plaintiff.) Breach for Nonpaynt 

of the 121. Demurrer and Joinder in Demurr 
fo. 540. By the Opinion of three Judges againſt 
An Award Opinion of Blencow Juſtice, Judgment alt 
har the De- two Arguments was given for the Plain 
pay, Se and On this Reaſon, viz. becauſe it appear 
take away his the Award, that the Plaintiff at the time 
Mare and the making thereof had the Poſſeſſion of 
Colt from the Mare and Colt, which Poſſeſſion ſhall n 


Plaintiff, is be intended a tortious, but rather a ly 


fo. 541, Poſſeſſion, as for Damage feaſant, Bailmen 
or any other ſuch Matter, whereby 
Plaintiff might have juſtified the Detento 


of them ; and then the Award would be 
1 3 8 | tu 
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tual. But a Writ of Error was brought. 
Girdler and Lutwyche of Council with the 
Plaintiff. 


Elliot verſus Cheval. 
Trin. 11 V. 3. Rot. 1920. C. B. 


EBT on Bond dated 4 May, 10 W. z. to fo. 84. 
perform an Award, ita quod it Is made on er on a 
or beſore the 21ſt of May Inſtant, and in de- Submiſſion» 


fault thereof to perform the Award of a third Per- Bond. 


| ſon to be nominated by the Arbitrators. Bar, by no 
Award made by the Arbitrators, but that they 
| the 20th of May nominated J. H. to be Umpire, 
who on the 28th of May by Writing, &C. awarded 
| the Defendunt to pay to the Plaintiff 40 l. the 11th 
| of June then next, which he had paid. Replic', 
Oyer of the Arbitrament, which recites that there 
had been conſiderable Dealings between the Plaintiff 
and the Defendant, and that the Plaintiff had paid 
to the Defendant all his Demands, and that 40 l. 
were due to the Plaintiff, and therefore he awarded 
the Payment of the ſaid 401. to the Plaintiff. And 
then ſays, that the Defendant hath not paid the ſaid 
401. Et hoc petit &c. To which the Defendant 
demurs. F 1 
One Objection was made, that the Award fo. 544. 
was of one Part only; but the Court reſol- An Award 
ved, that for as much as the Umpirage reci- made good by- | 
ted that there were Dealings between the che Recital. 
Plaintiff and the Defendant, and that the 
Plaintiff had paid to the Defendant all that 
was due to him, and then order'd the Defen- 
dant to pay to the Plaintiff that which was 
due to him, it ſhall be intended that it was 
| | . | tO 


to be in full Satisfaction of the Debt dye by 1 


the Defendant to the Plaintiff. 


An Award Another Obje&ion was made by the De. | 
made by an fendant's Council, that the Arbitrators had 
Power to make their Award on or before 
Arbitrators the 21 May, and they had elected an | 


Umpire ele- 
cted by the 


during the Umpire before that Day, v:z. the 2oth Day 


time they had of that Month, at which time the Arbitrators | 
had not any Power to make ſuch Election, 
and by Conſequence the Umpire had not a. 1 
ny Authority to make an Award; for the 
Arbitrators had Power till the End of the 

faid 21ſt Day of May to make their Award, 


to make their 
Award, yet 
good, 


ſed non allocat' becauſe no Award being made 


by the Arbitrators, the Award of the Umpire 
is good; and the Plaintiff had Judgment. 
Birch of Council with the Defendant. For 
this laſt Point vide Cro. Car. 263. Fennings v. 
Vandiput, 1 Rolls Abr. 262, nu. 5. 2 Fones 167. 
Caſe and Dure's Caſe, and 2 Mod. Rep. 169. 


2 Saund. 133. All which are Authorities for 


the Reſolution here. But ſee alſo 1 Lev. 285. | 


Copping v. Haverrard, and 302. Donavan v. 
Maſcall, 1 Rolls Abr. 262. nu. 6. | 


Lee verſas Elkin. 
Trin. 13 W.3. Rot. 1802. C. B. 


fo. . . 
| Debr on a quod fiat before ſuch a Day Without ſaying 
- 5 pag ita quod fiat (de premiſſis.) Bar, by no Award 


made, Replic', the Plaintiff ſhews the Award, 


which recites that there were Differences between the 
Plaintiff and the Defendant concerning a Sale made 


by the Defendant to the Plaintiff of a Hedge and « 


Parcel of Land, &c. which Hedge was afterwards 


recovered © 


E „ , A Th a ' 


EBT on a Bond to perform an Award, ita | 
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rcover'd by one S. and concerning the Coſts vbich 
the Plaintiff had ſuſtain'd, &c. And then it is a- 
warded, 1. That the Defendant ſhould pay all his 
own Coſts till the Day of the Submiſſion. 2. That 
he ſhould execute a general Releaſe to the Plaintiff of 
all Actions, &c. unto or upon the ſame Day. 3. That 
he ſhould deliver to the Plaintiff all the Deeds men- 
tion'd in the Award referring to the Premiſes. 4 If 
he did not deliver them, then that he ſhould pay to 
the Plaintiff 50 I. F. That the Defendant ſhould 
procure double Sixpenny Stamps to certain Indentures 
relating to the Premiſes. 6. That the Defendant 
ſhould pay to the Plaintiff 11 1. for the Coſts in the 
Suit recited in the Award ſuper vel ante ſepti- 
mum diem Maii ſequen' and that the Defendant 
ſhould give a Bond of 74 l. with a Condition to pay 
the ſaid 11 l. and that the Plaintiff on the Perfor- 
mance thereof ſhould execute a Releaſe to the Defen- 
dant of all Actions, &c. uſque vel ſuper the 
Day of the Submiſſion, Breach, that the Defen- 
dant hath not paid the ſaid 111. ſecundum for- 
mam & effectum arbitrii præd' whereupon the 
Defendant demurs. 28 5 
One Exception was taken to the Replica- fo. 549. 
tion, that the Breach was not well aſſigned; An Award nl 
for by the Award the Defendant was to pay to pay ſap wet | 
to the Plaintiff x1 I. ſuper vel ante the th Day Day eee | 
of May, and the Breach aſſigned is, that did not pay 
the Defendant had not paid the 11 I. ſecundum for- 
ſecundum formam & effetum arbitrii præd where 3 = 
he ought to have alledged, that he had not 80d Peet: 
paid the ſaid 11 J. ſuper vel ante the ſaid Day, 
according to the Words of the Award, ſo 
that the Defendant might have taken one 
ſingle Iſſue, either on the one or the other: 
And for that Dier 243. b. was cited, which 
Book ſeems to be an Authority in point. Sed 
non allocatur; for altho' the Court eee, 
that 


| conditional miffion was Conditional, as well to the 


| in reſpe& of Time to make the Award. But notwith- | 


| Submiſſion» 


ay 
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that it had been better if the Breach had 
been aſſigned according to the Words of the 
Award, yet they were of Opinion that the 
Breach was well enough in Subſtance. But 
vid. Brooke's and Dean's Caſe, 1 Lev. 145. and 

3 Lev. 293. Walnough and Holgate's Cafe, | 

2 Mod. Rep. 269. in Harword's Caſe, and nota, 
Divers Exceptions were taken to the A. 
| ward it ſelf, which were ſeverally anſwered | 
by the Council of the other fide ; but to 
make a particular Recital of them would be | 
too long, and not agreeable to the Deſign of 
this Book. And therefore I will only men- 
tion the Reſolution of the Court on the 
whole Matter. 5 : 1 
The Opinion of the greater part of the 
A Submiſſi- Court was, that the Releaſe by the Award | 
ER. __ to be made by the Plaintiff to the Defendant ! 
F. before if it had been executed, had been a Releaſe | 
ſuch a Day, is of the Submiſſion-Bond, and that the Sub- | 


204 


che Malter as Matter of the Award, as in reſped of the | 
the Time, &“ c. ſtanding they were all of Opinion, that the 
| g Award was good, becauſe it was a particular 
Satisfaction and mutual Recompence as to 
each particular Matter awarded. Carthew | 
of Council with the Plaintiff, Hook and Lut- |! 
 wyche with the Defendant. : 


Cockſon verſus Ogle. 
Trin. 13 W. 3. Kot. 1559. C. B. 


fo. 550. WNE BT on Bond dated the 6th of November, | 
Debr on a I 12W. z. to perform the Award of G. C. and 


— 8 
— 3 4 * 4 
7 * * — 2z 
p * 
- 3 


Bond. C. A. ita quod fiat in Writing on or before 4 | 
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4th of December. Et ſi non &c. then to perform 
the Award of E. B. ita quod it be made in Writing 
under Hand and Seal, on or before the 12th of De- 
cember. Bar, that no Award or Umpirage was 
made. Replic', whereby 'tis confeſſed, that the 
Arbitrators made no Award, but ſaith, that the 
Umpire 12 Decemb. &c. awarded, 1. That all 
Aftions ſhould ceaſe. 2. That the Defendant ſhould 
to the Plaintiff 121. 15 $. 3 d. 3. That the 
Defendant ſhould deliver to the Plaintiff certain 
Goods particularly mentioned, and three Boxes, and 
ſeveral Books, without naming them. And that the 
Plaintiff ſhould deliver to the Defendant ſeveral 
Goods by Name. But if any of the Goods were miſ= 
laid or loſt, then the Parties to pay the Value there- 
ef, to be appraiſed by the Umpire and the Arbitra- 
tors, And that the Parties ſhould execute mutual 
Releaſes. Breach for Nonpayment of the 12 l. 15 8. 
3d. Demurrer and Joinder in Demurrer. 3 
In this Caſe it was agreed by the Council 1f 4 Card 
on both ſides, that the Submiſſion being con- on a conditi- 
ditional, ſeil with an ita quod fiat de præmiſſis, onal Submiſ- 
if it appears by the Award it ſelf that it is ſion is not ſi- 
not final, in reſpect of all the Matters in the e, 
Submiſſion to the Award, it is ill in the 
ae and ſo it was reſolved by the whole 
ourt. NO 5 
2. Reſol. Secondly it was reſolved, that the An Award 
Award to deliver three ſeveral Boxes, and odor pag o 
ſeyeral Books, was altogether uncertain and cr 2 4 
void, unleſs it had been ſaid that the Books ming them, 
were in by —_— Cc. is void. 
3. Reſol. That altho' there is no Time ap- Ian Award 
pointed by the Award for the Execution 7 Rauch _ 
the Releaſes of both ſides, nor that it ſhall ther Party is 
be done on or after the Performance of the e e . 
other parts of the Award]; yet it was reſoly'd Perm it. 
at the Award being void in reſpect of the 
n 
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Delivery of the Goods, neither the one nor 
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t'other was obliged to perform it; for then 
the Goods would be releaſed without any 
Satisfaction, which (as was ſaid by one of the 
Judges) would be abſurd. 

Another Point was moved in the Caſe, 
whether the Umpirage was not void, by 
Reaſon that the Umpire had reſerv'd to him. 
ſelf and the two Arbitrators (who were elect. 

ed to determine the Matters before him) to 
make a Valuation of the Goods which were 
loſt or miſlaid ; 
age Far: Blencow Juſtice, were of Opini-| 
on, that it was a judicial thing, and not 
merely miniſterial, and that the Award waz 
void for that; but Powel Juſtice was of ano- 
ther Opinion. But they all agreed that 


Judgment ſhould be given for the Detendant) 


and ſo it was. Nota a good Caſe. Pratt and 


Ja. Selby of Council with the Plaintiff, Car- 


thew with the Defendant. | 
Gre. Car.383. On the Part of the Defendant, to provel 
2 Pen. 242, that the Award being on a Conditional Submiſ4 


728 Pl El. ſion ought to be final, theſe Caſes were cited, 
__ 75. FI Cro. Ja. 200. and 354. Hob. 49. 4 Leon. 494 


16. And of the Part of the Plaintiff as to that 
Point, theſe Caſes were cited, Saun. 2. 292. 
Pope and Brett s Caſe. 


grave and Atkins s Caſe. As to the Point oy 
the Valuation of the Goods, theſe Caſes werd 
Cited on the part.of the Plaintiff, viz. Palme 
145. 2 Cro. 584. Stiles 217. And on the part 
of the Defendant, Sid. 358. Cro. 2. 314. and 
$84. 2 Rolls Rep. 214. Palmer 146. 


For the firſt Point of the principal Cale ö 


vid. the Caſe of Lee and Elkins, antea p. 208 


and note the Diverſity, 3 
Guatland 


and as to that Trevor Chief 


2 Lev. 3. Pinkney and 
Bullock's Caſe, 2 Keb. 759. 3 Lev. 413. Bar4 


Deht. 


Gatland & D. Ux? verſus Chat field. 
| Mich. 11 V. 3. Rat. 348. C. B. 


ITNEBT on Bond, with a Condition in Effet to fo. 555. 
perform Covenants in certain Articles, one g * - 

if which was to pay to the Plaintiſf (being a Feme . 
ſole) 10 1. per Ann' as long anthe Defendant and dant to the 
Plaintiff inſimul cohabitarent (Anvglice ſhall Plaintiff dum 
live together.) Bar, that the Plaintiff and De- Sola. 
fendant at the time of making the ſaid Bond and 
Articles, or at any time after, minime coha- 
bitaver”. To which the Plaintiffs demur. | 

After two Arguments Judgment was gi- fo. 557. 
ren for the Plaintiffs, becauſe the Court was or EXP er 
of Opinion, that the Words in the Articles, inſmul cobabi- 
hall live together, ſhould be taken and intend- tar? 
ed to be living together in Time, and not in 
Place, and by Conſequence that the yearly 
dum of 10 J. was payable during the joint 
Lives of the Plaintiff Dorothy and of the De- 
kndant. 5 7 


— 


William Lambard verſus John Kingsford. 
Mich. 11 . 3. Kot. 341. C. B. 


EBT on a Bond to perform the Amard of two fo. 558. 
Arbitrators to be made under their Hands Debt on a 

ind Seals, & c. Bar, by no Award made. Replic', 1 
that the Arbitrators ſuſceper ſup' ſe onus Ben- 
uditrii præd' per ſcriptum &c. ſigillis eorum 
lgillat? arbitrat' fuer that the Defendant ſhould 

pay to the Plaintiff 66 l. at the then Manſion- Houſe 

i the Plaintiff in Sennock pred &c. For the 

| Nonpayment 
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Nonpay ment whereof the Breach was aſſigned. Ty 
which Replication the Defendant demurred, 

fo. 360. Theſe Exceptions were taken by Sir Na. 

| than Wright, then the King's Serjeant, now 
Lord Keeper of the Great Seal. 
1. That it is not aver'd that the Award 
was made under the Hands and Seals of the | 
Arbitrators, but only by Writing indented, | 
Sigillis eorum ſegillat And for that he cited 

2 Cro. 278. Sallows v. Girling. Vide alſo for 
that, Palmer 97. Bradſhaw's Caſe; 199. Thaire' | 
Caſe; and 121. Rolls Arbitrament 245. Nu. 27. 
fo. 561. 2. That after the Words in the Replica. 
tion, viz. Quod Arbitratores ſuſceper ſup” ſe onu; | 
arbitrii pred the Word Et ſhould be inſerted | 
after thoſe Words, and before the Words per | 
Scriptum &c. arbitraver &c. and for want of | 
that Word Er, it doth not appear that the } 
Award was made in due time, = 
3. That the Money awarded to be paid to 
the Plaintiff by the Defendant, is awarded to | 
be paid at the Plaintiff's Houſe at Sennoct 
præd and no ſuch Place is named before. | 
1. To the firſt Exception Henry Selby, Ser. 
jeant,anſwer'd, that altho' it was not alledgd 
in the firſt part of the Award, that it was 
made under the Hands and Seals of the Ar- 
bitrators, yet it is afterward ſaid, that it was 
ready to be deliver'd, &c. under their Hands 
I and Seals, which is ſufficient. { 
| Where the 2. To the ſecond twas anſwer'd, that the 
| Omiſſion of Word Arbitratores is the Subſtantive, which 
the Word Et governs all the Verbs in the ſaid Sentence, 
33 not vis and is all one in Effect as if it had been ſaid, 
8 uod Arbitratores præd cæper ſuper ſe & c. Aibi, 
trat pred” arbitraver Arbitrator” prad' ordinaves, 
Arbitrator' præd determinaver & Arbitrator prad 
adjudicaver. e 


* 


3. Io 
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z. To the third Exception *twas anſwer'd, Antes 428. 
that the Word pred” being annex'd to the 3 
Word Sennocke, that Word Sennocke not being ö 
mention'd before, was void. And for that 
j Bulſtr. 198. and 199. was cited. 
And notwithſtanding theſe Exceptions the 
plaintiff had Judgment: And it was affirmed 
on a Writ of Error in B. R. as the ſaid Selby 
derjeant, who was of Council with the ſaid 
Iambard in the Writ of Error, inform'd me. 


er — 


The Mayor, &c. of Bedford werſus Fox. 
Trin. 9 W. 3. Rot. 1784. CB. 


HE Plaintiffs declare that the City of B. is fo. 562. 
an ancient Borough, and incorporated by the Debt for 71: 

Name of Mayor, &c. That there was a Cuſtom, of 4 5 _ 

de. to make By-Laws, That a By-Law was made COS. 

16 Septemb' 7 W. 3. whereby it was ordained, 

that no Perſon not being a Freeman, &c. ſhould 

exerciſe any Art, &c. within the Borough, & c. on 

the Forfeiture of 5 s. per diem &c. to be paid to 

the Chamberlain for the Uſe of the Corporation, and 

be levied by Diſtreſs, or recover'd by Action of 

Debt, &c. That the By-Laws were approved by the 

Tuſtices of Aſſize, and publiſhed, That the De- 

ſendant after the ſaid Publication, &c. being no 

Freeman, did exerciſe the Trade of a T anner for 


n Days, contra &c. per quod Actio 8&c. De- 
h urrer and Foinder in Demurrer. VV 
„Theſe Exceptions were taken to this De- fo. 564. 
, Wclaration. = „„ 3 
„. 1. That the Name of the Corporation is 
„Mayor, Bailiff, Burgeſſes and Commonalty ; 


and the Cuſtom to make By-Laws, is that the 
Mayor, Bailiffs and Commonalty are » 
| ON * make 


Delt. 


make By-Laws, omitting Burgeſſes ; ſo thy 
there is a material Variance in the Name gf 
{ the Corporation. 
| 2. The Cuitom to make the By-Lay 
| ought. to be ſtrialy purſued, and therefore 
| it ought to have been alledg'd, that the h. 
N Lau was made by the Mayor, Bailiffs ang 
[ Commonalty; but in the Declaration it i, 
only alledg'd, that the By-Law was made by 
ſome particular Perſons by Name. ed 7 
A By-Law 3. That the B)-Law it ſelf was unreaſony. 

that no Per- ble, and againſt Law, becauſe by this Bj. 
ſon not being [Lazy all thoſe who have ſerved as Apprenti. 
3 ces in the Corporation, are excluded from 
erciſe his Exerciſing their Trades; and for that the Ca. 
Trade, is not ſes of Norris and Staps, Hab. 210. of the Tay. 
a good By- lors of Ipſwich, Co. 11.53. The Caſe of the 
Law. City of London, Co. 8. 121. b. and the Caſe of 
the Mayor and Commonalty of Colcheſter, 
Carter's Rep. 68. and 114. and the Caſe of the 
Corporation of Clothworkers, Godbolt 252, 
were cited. Where it is adjudg'd, that if the 
King by his Charter incorporates a Village, 
and by the ſame Charter grants to them, that 
no Perſon ſhall uſe a Trade within the ſame 
Village, unleſs he was approv'd by them, or 
ewo of them, that it is a void Charter, be- 
cauſe it was againſt the Liberty of the Sub- 
ject, and tended to a Monopoly; and if the 
King by his immediate Power can't make 
ſuch a Law, no derivative Power can do it: 
And by the Opinion of the whole Court 
Judgment was given for the Defendant, be- 
cauſe the By-Law was not good. But the 
Court was of Opinion, that a Cuſtom tothe 
Effect of the By-Law would be good. Li- 

Ache was of Council with the Defendant. 


Chalone: 


35 Salk. 204. 
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At | 1 

of _ Chaloner verſus Davis. 

" Hill. 9 . 3. Rot. 1175. 

—_— - 

„EBT for 100 l. on Articles whereby the Plain- fo. 565: 


tiff covenanted with the Defendant to convey my foe 
o him on or before ſuch a Day, a Meſſuage, &c. in Articles. 
6 in Com? Bucks: And the Defendant covenant- 

ed with the Plaintiff, that he at the Time of the 
Execution of ſuch Conveyance, and in conſidera- 

tione inde, would pay to the Plaintiff, or his A, 

us, 503 l. at the Houſe of Sir Francis Child at 
Temple-Bar, London "2 and for the Performance 

of the Articles, the Parties bound themſelves in : 
100 l. Averment, that one M. Leſſee for Years of EO 

the Meſſuage, &c. and the Plaintiff being the Re- 

verſioner, made a Leaſe, and Releaſe, &c. and 

dliver'd them to the Uſe of the Defendant, Et in 
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o dicit that the Defendant de Premiffis noti- | | 
2.Miciam habuir, bur had not paid the 503 l. ſecun- 1 
neMWdum formam &c. per quod Adio &c. To this bl 
ebe Defendant demur:, | . lil 
a Theſe Exceptions were taken to this De- Wil 
ne elaration: ** . 0 . pl 
org r. That the Execution of the Conveyance fo. 569. 1 
e-Mought to precede the Payment of the Mo- Antes 249, 
b-Nney; and then if the Plaintiff hath not ſuffi- . {© feng 
neWciently ſhewn that he hath executed ſuch . 4 

e Conveyance, he hach not entitled himſelf to 1 Ven. 147, 


the Action. And that the Execution of the 177,214. Salk. 
Conveyance ought to precede the Payment 112, 71 

of the Money; the Defendant's Council ſaid, 

that by the Articles no certain Day was ap- 

pointed for the Payment of the Money; but 

by the Agreement of the Parties it was to 

be reduced to à Certainty by the Plaintiff's 

Act, viz, the Execution of the Conveyance. 


of 2 „„ 


As. 


9 570, 


then next following; and, as it ſeems, if the 


to convey the Lands on a Day certain, then 


Execution of the Conveyance: And yet in 


Caſes were cited, viz. Lee and Exelby's Caſe, 


Bank- Stock, and the Defendant covenanted | 


 tranſlitionis inde he would pay ſo much to the | 


Cc. which he refuſed; and the Breach was 


But Judgment on Demurrer was given for 


Debt. 
By the Articles, the Conveyance was to he 
made on or before the 17th Day of November 


Plaintiff had executed a Conveyance before 
that Day, he might have an Action for the 
Money immediately after: By which it i; 
prov'd, that the Duty accrued to the Plain. 
tiff after the Execution of the Conveyance, 
and not before. If the Covenant had been 


there had been ſome Colour that the Words 
tempore executionis, & in conſideratione inde Oc, 
ſhould refer to the ſaid Day, and not to the 


that Caſe it hath been adjudg'd that the Pay- 
ment of the Money ſhall refer to the 
Act to be done, and not to the Day in 
which it was to be done; and for that vid 
the Caſe of Ehvick and Cudworth, antea Pag. 
178. And further to prove that Point, hel. 


3 Cro. 888. Duck and Vincem's Caſe, 2 Mod. 
Rep. 33. and the Caſe of Shales and Seignoret, 
lutrat. Paſch. 10 W. 3. Rot. 158. B. R. Where 
the Plaintiff covenanted with the Defendant 
to transfer to the Defendant 400 J. in the 


that he would accept it, and that tempore 


Plaintiff. And in an Action for the Breach of 
that Covenant the Plaintiff declar'd, that he 
had given Notice to the Defendant ; that he | 
at ſuch a Day and Place would transfer, Cc. 
and had appointed the Defendant to be there, 


aſſign'd in the Nonpayment of the Money. | 


the Defendant, becauſe it appeared by the 
Mp prom EIS | 


Debt. 


Plaintiff's own ſhewing, that there was no 

Transfer, and till thac was done no Money 
was due. It was alſo inſiſted, that the De- 
ſendant's Covenant in the Caſe here, was in 
the Nature of a Condition of a Bond, be- 
cauſe he was to forfeit 100 /. Penalty, and 
therefore the Covenant ought to be conſtru- 
ed more favourably for the Detendant ; and 
for that the Caſe of Bold and Molineux, Dier 
17. was cited. And the Opinion of the 
whole Court was, that the Execution of the 
[Conveyance was to precede the Payment of 
the Money. | 
And as to the Point of Pleading the Exe- 
cution of the Conveyance, the Defendant's 
Council ſaid, that it was not well pleaded, 
decauſe on the whole Matter there was 4 
Surrender of Markham's Intereſt to the Plain- 
iff, and by Conſequence the Leaſe for a 
Year was only the Leaſe of the Plaintiff, and 
then the Plaintiff ought to have declared on 
the Verity of his own Caſe, according to the 
Operation of the Law on the whole Matter 
i Fact, which not being done, the Declara- 
ion is therefore il; and for that theſe Caſes 
rere cited, Viz, Cheſter and Williams's Caſe, 
2 Saun, 96. and 97. Cook and Bromhill's Cale, 
Noy 66. Hall and Seabright's Caſe, 1 Mod. Rep. 
4. Butt's Caſe, Co. 7.24 b. and Lade and 
aber's Caſe, 2 Ventr. 149. 1 260. and 266. 
und the Opinion of the Court as to that 
Point was, that the Declaration was ill; for 
„it was ſaid by Povel Juſtice, a Tenant 
or Years can't make a Leaſe within the Sta- 
ue of Uſes, and by that Means give Poſſeſ- 
7 to the Defendant ro make him capable 
[a Releaſe of the Reverſion. That the 
* of the Money doth not depend on 
5 e 
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214 Debt. 
the Execution of the Conveyance theſe Cg. 
ſes were cited by the Plaintiff's Counci] 
1 Saun, 320. and 1 Keb. and 2 Keb. 542. Py. 
dage and Cole's Caſe, Peters and Opies's Caſe, 
2 Saun, 250. Huntlock and BlaGion's Cafe, » 
Saun. 155. 2 Mod. 33. and 34. 2 Tones 179, 

3 Cro, 625. - VV 
2. That by the Articles the Plaintiff wis 
to ſeal and execute to the Defendant, or his 
Aſſigns, a good and ſufficient Aſſurance, &. 
And the Declaration is, that he had ſealed 
and delivered to the Ule of the Defendant, 
| Leaſe and Releaſe, which is no ſufficient A. 
verment of the Performance of the Covenant 
in that Reſpect; for perhaps they were deli. 
ver'd co him, who would not deliver then 
cto the Defendant, and the Defendant hat 
not any Means to compel the Delivery to 
him, becauſe the Plaintiff hath not named a. 
ny Perſon to whom he hath deliver'd them; 
and for that Exception theſe Caſes were ci 
ted, vis. Tanfield and Green's Cafe, Noy 18.“ 
Leon. Caſe 148. Beaſe and Drayton's Cake 
3 Cre. r. 
3. That the Defendant's Covenant was t 
pay the 502 l. to the Plaintiff, or his Aftigns 
and the Declaracion is only that he hath not 
paid them to the Piaintiff, but doth not lay 
or his Alligns, and for that Exception tl 
Caſe of Cit and Howes, 3 Cro. 348. Pen 
Caſe, 3 Keb. 440. Abbet and Biſhop's Cale, 1 
Sid, 41. were cited. *ͤ 
Fntea p. 170. 4. That the Covenant is, that the Deſen 
Pt: dant ſhould pay thie Money on the Executio 
of the Conveyance, at the Houſe of Sir Fr 
cis Child, 8:c. And the Declaration is, the 
he hath not paid ſecundum Formam & F 
Ffectum Articulorum, which is not good Picea: 


fo. 571. 


Debt. 215 
ing; for there being a Time and Place for | 


the Payment appointed, he ought to have 
aledg d that the Money was not paid at ſuch 


Lime and Place ; and for that Exception 1 
me Caſe of Elbourough and Yates, 2 Keb. 874. 1 
sas cited. But now as to that Exception 1 

vide Brookes and Dean's Caſe, 1 Lev. 14. 1 
Ml i/:/-0ugh and Holgate's Caſe, 3 Lev. 293. 3 Cxo. Us! 
5781. Fox and Lee's Caſe 3 Harwood and Bincks's | bf 
Caſe, 2 Mod. Rep. 268, 269. and Lamplugh and 1 
(8 $hizrs's Cale antea, p. 124. and Cro. Cor. 560. 78 
hut there was no Reſolution of the Court on 4 
beſe three laſt Exceptions. Gould the King's 1 
nt derjeant, and Girdler, were of Council With 1 
de Plaintiff, Birch and Lutuyche with the 15 
m Defendant. For the firſt Point of this Caſe, i 
tre the Caſe of Thorp and Thorp, antea p. 88. * | 
nM Lynch & Templeman verſus Clemence. il 
| Mich. 11 JV. 3. Ret. 364. C. B. id 
E BT by Lynch «nd Templeman en a g, 571. 1 
10 Fond to perform an Award. The Caſe in Debt on a ji 

Effect was, a Bond was made by the Defendant to dubmiſſion- wi 


izabeth Templeman in 7ruff jor the Plaintiff Bond. 


! 
| 
| 
1 


1 
« — — — 2 
yy” ——— 


ward, & c. of Arbitrators, cletted as well on the 
part of the Defendant as of the Plaintiff Lynch, to 


100 
7 [empleman ; Elizabeth was af:erwards mar- | | 
to the Plaintiff Lynch; then a Bond is made 1 
„be Defendant to both the Plaintiffs, to ſtand to the 4 
| | i 


en bitrate all Contrewerfics, &c. berwern the ſaid 
50 Farties, or either of them. Je Aroitratirs by 


Voir Award, reciting that there were ſeveral Diffe- 
aces between the Plaintiffs on the one part, and the 
FP fenrdant on the other part, and that they had all 
MO mitted, &c. by ſeveral Bonds, recis ing alſo thut the 


Þ 4 | Defendant 


fo. 575. 


pears by the Condition of the Submiſſion. 
Bond that the Plaintiff Templeman was not 


lo 576. 


pleman ſhould on Performance deliver to the Def. 
dant uhe Bond made to Elizabeth Templeman, 
and that the Plaintiff Lynch ſhould execute a gene. 
ral Releaſe to the Defendant, Breach, that the De. 


that, the Caſe in Effect is but thus: A Bond 


man in Truſt for the Plaintiff Templeman, 


fendant to both the Plaintiffs, with Condi 


Debt. 
Defendant was bound to Eliz. Templeman, »y 
Wife of the Plaintiff Lynch, and that the ſai 
Bond was in Truſt for the Plaintiff Templeman 
and that 117 l. was due on that Bond, awarded 
that the Defendant ſhould pay to the Plaintiff Tem. 
pleman 83 l. and ſhould aſſign a Debt due to the 
Defendant, &c. and ſhould make an Affidavit xc. 
that the Debt was a juſt Debt, & c and if he fail 
then to pay 34 l. to the Plaintiff Templeman over 
and above the 83 l. and that the Plaintiff Tem. 


fendunt had not paid the 83 l. Rejoinder, that the 
Plaintiff Templeman non ſubmiſit. Demurre 
and Foinder in Demurrer, 

This Caſe was arpued in Trin. Term 1700, 
and once or twice before. As to the Obje. 
ction that had been made before, That it ap- 


any Party to the Submiſſion, becauſe the 
Condition is, that if the Def. Clemence ſtaret ad 
perform Arbitrium & c. it was now anſwer 
by the Plaintiff's Council, that here was 2 
good Submiſſion by Templeman, And as to 


is made by the Defendant to Elizabeth Tempł- 


which Elizabeth is after married to the Plain- 
tiff Lynch ; then a Bond is made by the De- 


tion that the Defendant ſhall ſtand to the 
Award of Arbitrators indifferently elected, as 
well on the part of the Defendant as of the 
Plaintiff Lynch, to arbitrate all Matters 10 
Controverſy between the ſaid Parties, . 
5 either 


Debt. 


ther of them, Now when Lynch married with 
Elizabeth Templeman, who was Truſtee for the 
Plaintiff Templeman, Lynch became Truſtee 
for Templeman ; then when Templeman joins 
with Lynch his Truſtee in taking the Submiſ- 
jon-Bond, it plainly appears that he hath 
aſſented and agreed, that the Matters in 
Controverſy touching the Bond taken by 
him in the Name. of Elizabeth Templeman, 
hould be derermined by the Arbitrators, 
which amounts to a Submiſſion to their 
Award. EMS 
| The Plaintiff Lynch, by the Aſſent of Tem- 
yeman, ſubmitted for himſelf and Templeman 
touching the ſaid Bond made to Elizabeth 
Templeman, and ſo the Plaintiff Templeman is 
not 2 meer Stranger to the Matter, as hath 
been objected on the other ſide; for he is a 
Party to the Submiſſion-Bond, and for his 
Benefit the Submiſſion is; and the Money 
which was payable on the Bond made to 
Elizabeth Templeman, in Equity belongs to 
him, and by the Conſent of his Truſtee it is 
to be paid to him, which is all one in Effect 
25if it had been awarded to be paid to Lynch ; 
and if it had been paid to Lynch, at laſt it 
would be paid to the Plaintiff Templeman. So 
that it is all one in effect, as if it had been 
awarded that the Money ſhould be paid to 
Lynch to the Uſe of the Plaintiff Templeman. 
And alſo there is a ſtrong Preſumption in 
the Condition of the Submiſſion- Bond, that 
Templeman had ſubmitted himſelf, and that it 
was a meer Slip in the Scrivener who made 
the Bond, that the Name of Templeman was 
omitted. For the Condition is, to ſtand to 
the Award of Arbitrators indifferently ele&- 
ed, as well on the part of the Plaintiff Lynch 
* * 3 


Debt. 
as of the part of the Defendant Cle mence, 1, 
determine all Matters between them, or eie 
of them ; which Words, or ei- her of I hem, would 
be impertinent and infignificant, if there 

were not two Perſons of one Part. 
Where > . 4- and B. were bound to ſtand to the 
thing award. Award of F. S. concerning a Matter ariſing 
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% 


ded ro be On the part of B.'s Wife before Coverture. 


done to a 


F. S. awarded, that A. ſhould pay to B. and 
. his Wife 10 l. and it was held that the Award 
ſion, ſhall be was good, altho' the Wife of B. was a Stran- 
good, ger to the Submiſſion, becauſe the Contro. 
verſy is by reaſon of the Wife. Mar. 57 
and 78. 


Where an And moreover it was ſaid, that if there be 


Award ſhall Remedy in Equity to have any thing award. 
be good b J Aer 5 - J 


ef Re. ed to be executed, the Award is good. And 


medy in E. for that 17 E. 4. 5. b. was cited, where it is held 
quity. by the Court, that if an Award be made be- 
fore the Statute of Uſes, that Ceſtuy que Uſe 

ſhould cauſe his Feoffees ro make a Relcale 

to one in Poſſeſſion of the Lands, that it is 1 

good Award, becauſe Ceſtay que Uſe may 

by Subpzna compel the Feoffees to do it. 

An Award that A. ſhall diſcharge B. of his 

, Undertaking to pay a Debt to C. 1s good, 
fo. 577. 1 Mod. Rep. 9. Becket v. Taylor ad judg'd. And 
il it is awarded that one ſhall acquit the other 
of a Bond wherein they are both bound to 

B. for Payment of 105 l. that is a good Award, 

for altho' he can't compel B. being a Stran- 

ger, to deliver up the Bond, or to make 3 

Releaſe by the Common Law, yet if the 

Bond be not forfeited, he may pay the 10g. 

to B. at the Day, and that will acquit the 

other; and if it was forfeited, yet on'Satil- 

faction given he may-compel B. to deliver up 

the Bond, or to give a Releaſe, in a Court of 
Ezquity 
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Equity, P. 15 Car. B. R. between Darſey and 
Cioham, adjudg d on Demurrer, 1 Rolls Abr. 
. 
af hath been objected, that by the Releaſe Where an 
the Submiſſion. Bond would be releaſed ; but Award fhall 
that is not ſo, for the Award is only general, 15 133 
that the Plaintiff Lynch ſhould make a gene- awarded 
ral Releaſe, which is to be intended of all which would 
Matters to the Time of the Submiſſion, diſcharge the 
Alein 87. Kinaſton and Fones's Caſe. But ad- Submiſſon. 
mitting that it had been to the Time of the | 
Award made, yet it had been good, becauſe 
all the Matters awarded were to be perform- 
ed before the Releaſe was to be executed. 
de Wl Rolls Abr. 260. Nu. 3. Raymond 169. Barker 
d- Ind Durrant's Caſe. 
On the Part of the Defendant it was ſaid, 
ld that the things awarded to be done by the 
e. Defendant were to be done to a Stranger, 
e and ſome Caſes were cited where Awards 
le W were adjudg'd to be void for that Reaſon, 
1 W which I omit becauſe as it ſeems they do not 
end directly to the Determination of this 
it. N particular Caſe. © 5 
5 W At another Day in the ſaid Trinity-Term 
d, W 1700, Judgment was given for the Plaintiff 
d by the Opinions of the Treby Chief Juſtice, 
cr ¶ Nevil Juſtice and Powe! Juſtice. And firſt as 
0 to the Submiſſion, it was ſaid, that in as 
„nuch as Temnpleman was one of the Obligees 
1- Win the Submiſſion- Bond, and thereby had aſ- 
: Wicnted to an Award; and foraſmuch as the 
Arbitrators have by their Award affirmed 
that Templeman had ſubmitted to their A- 
ward, as well as Lynch and Clemence, they 
would give Credit thereunto, and the Parties 
to the Submiſſion- Bond are eſtop'd to ſay 
the contrary. And it was alſo ſaid, that it 
. 8 Was 


| Debt. 
was not abſolutely neceſſary that the Sub. 
miſſion ſhould appear by expreſs Words in 


the Condition of the Bond, 6n which the | 


Suit is founded; for it may appear by che 
Bond made by Templeman to the Defendant 
for the Performance of the Award, and for 
that the Caſe of Hayes and Hayes, 1 Cro. 433, 


was Cited, which is a ſtrong Caſe to that 


4 


Purpoſe. 8 

And as to the Award it ſelf, they ſaid that 
the Award was good, for the Reaſons before 
given, and alſo becauſe the Truſtee and Ce. 
ſtuy que truſt are as one Perſon ; and if the 
Money had been paid to the Plaintiff Lynch, 


it had been clearly good; and that Tender 


to, and Refuſal by the Plaintiff Templeman, 
of the Money awarded, had been a good 
Plea to an Action of Debt on the Bond made 
to Elix. Templeman ; and that if the Money 
had been to be paid to the Plaintiff Lynch, 
then the Award had been clearly good. But 
then Lynch would be compell'd in Equity to 
pay it to Templeman, and fo it is in Effect do- 
ing that at firſt, which would be done at 
laſt, and by the Payment to the Plaintiff 
Templeman the Defendant's Bond would be 
diſcharged as well as if the Money had been 
paid to Lynch, and Lynch alſo would thereby 
be diſcharged of his Truſt, which is for his 


Benefit; ſo that each of the Parties will have | 


A juſt Benefit by this Award. 
And beſide the Caſes before-cited, another 
ſtrong Caſe was cited by Powel Juſtice, to 
prove that this Award was good in Equity, 
viz. 1 Rolls Abr. 249. nu. 11. He allo cited 
other good Caſes, viz. 3 Leon. 21 1. y H. J. 22, 
22 H. 6. 46. 1 Rolls Abr. 247. nu. 6. But Blen- 
cow Juſtice was of Opinion that the Award 
— s 


35 void, becauſe Templeman was not compel- 
able in Equity to accept of 88 l. which ap- 
pears to be leſs than his Debt: And for the 
affignment of the Defendant's Debt to him 
{or the Reſidue, no Court of Equity would 
compel him to accept of ſuch Paper Security 
in lieu of Money due to him, eſpecially it 
being revocable at the Defendant's Pleaſure. 
But notwithſtanding that, Judgment was gi- 
ren by the other Juſtices for the Plaintiff; 


Equity would make the ſaid Award effectual 


of Equity. Levinx was of Council with the 
Defendant ; Lutwyche with the Plaintiff 

Note, That it was ſaid by the Chief Juſtice 
that he had the Report of the Caſe of Becket 
and Taylor before-cited, x Mod. Rep. 9. and 
that the chief Reaſon of the Reſolution in 


Equity, He alſo ſaid that he thought the 
Omiffion of Templeman's Name in the Condi- 
o ion was but a Miſpriſion, for the Reaſon be- 


ither of ihem) and therefore there was great 


ble. 5 
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i Dake of Bolton wer ſus Clarke. 
Hi. 9 W. 3. Ret. 1884. C. B. 
EBT on Bond with Condition that P. H. 


uy, The Plaintiff replies that P. H. had received 
| 1 5 7000 J. 


for they were of Opinion that a Court of 


in every thing for which there was any need 


that Caſe was, becauſe there was Remedy in 


ore given, viz, by reaſon of the Words (or 


deaſon to ſupport the Award, if it was poſ- 


FJ the Plaintiff” s Steward ſhould account for, 
"d pay all. Sums collected by bim of the Plaintiff*s 
nts, The Defendant pleads Performance gene- 


fo. 579. 


7000 l. which he had not paid, &. The Def,n. 

dant rejoyns and ſaith, that bene & verum et 

that P. H. had received 500 l. and given an A. 

count thereof, and paid all that was 2 on the A. 

count, viz, 30 l. Demurrer and Joinder in 
Demurrer. 

lo. 581. Io Exceptions were taken by the Plain. 

tiff's Council: | 

1. To the Bar, that it was not good, be. 

Where Con- cauſe the Condition in ſeveral parts thereof 

ditions are in is in the disjunctive, and therefore general 

ire —ů Performance is no Plea, Horne and Barber; 

Performance Caſe, Cro. Car. 421. Lea and Luthelf*s Caſe 

is no Plea. 2 Cro. * 55o. Oglethorp and Hide's Caſe, Cri 

8 Co. 133. b. Eliz. 232. and 1 Leon. 311. Co, Litt. 303. l. 

| One can't. 2. An Exception was taken to the Re 

plead guod be- joinder. By the Replication it is poſitive] 

ze G · verum eſt alledged, that Hamond had received ſeveril 

1 Sums, amounting to 7000 l. and the Defen 

Is not alledg. dant rejoins, Quod bene & verum eſt that Hi 

ed before. mond received 500 l. & non ultra, and that he 

; had given a true Account thereof, which i: 

no Anſwer to the Charge in the Replication 

of the Receipt of 7000 l. for the Replication 

doth not charge that Hammond had not re 

ceiv'd but 50o l. But he ought to have plead 

ed by way of poſitive Allegation, and not 

by a bene & verum eſt & c. that Hamond hal 

received 500 J. and given a true Account 

thereof; abſque hoc, that he had received ſe 

veral Sums amounting to 7000 J. or more 

than the ſaid 500 J. And of that Opinio 

was the whole Court, and Judgment va 

given for the Plaintiff Lurwyche was 0 

Council with the Plaintiff. 3 


W * wut en ·—ð — — G 
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AKuere if it ſhould not be 559, 560: 


Debt. 


22 
12 
a 


Langdon ver ſus Wallis. 


Hill. 9 V. 3. Rot. 632. C. B. 


HE Plaintiff declares, that in Mich. Term , 992 

L 2 W. & M. he, as Executor of one John Debt againſt 

Hill, obtained a Judgment in C. B. againſt the Execurrix 

| Whittington, Executor of J. Whittington, of the Sheriff 

180 JI. Debt, and 111. 10 8. for Damages. 5 22 for 

hat in Faſter Term, 3 W. & M. Execution was ae Ha 

warded. That 12 June, 3 W. & M. a Capias 

ſatistaciend' was ſued out, &c. ret Cro, Aiarum, 

which was delivered to Henry Wallis the Sheriff 

f Wilts oz the 1ſt of July, 3 W. & M. and 

hittington thereupon talen the 21ſt of the ſame 

forth, who then paid Wallis the Money. The 

efend ant pleads Non detinet, and Iſſue there- 

jon. On the Tryal the Jury brought in a Special 

erlitt, whereby they find the Judgment, and the 

ward of Execution, the ſuing out the Capias ſa- 

blaciend' and the Delivery thereof to the ſaid 

erf. That the 21ſt of July, 3 W. & M. one 

Conſtable, Vnder-Sheriff to the ſaid Wallis, 

bade a Warrant to certain Bayliffs to tale the ſaid 

Fhittington, who was arreſted thereon 22 July 

W. & M. That Whittington afſign'd a Mort- 

ae to. the Under-Sheriff, for ſecurirg the Payment 

the ſaid Debt, &c. and was thereupon ſet at Li- 

ty. That aſter the ſaid Sheriff Wallis was re- 

oved from his Office, Whittington pard to 

e ſaid Under-Sheriff the Money recover d, wy 

d the Under-Sheriff re-aſſigned to Whittington. po, 

t ſi ſupꝰ tota materia c. V 

After two ſeveral Arguments in this Caſe, charge a Per- 

uement by the Opinion of the whole ſon caken on 

ourt was given for the Defendant. And 3 

: main Reaſon thereof was, becauſe the he gives Se- 
| Sy | | Under- curity, c. 


224 Debt. 


Under Sheriff's ſetting the Priſoner who 
was taken in Execution at liberty, on the 
ſaid Security given him by way of Mor. 
zage, was an Eſcape in the High Sherif Mi? 
And to prove that, it was ſaid by the De. 
fendant's Council, that the Sheriff hath ny WM" 

Authority by the Ca? Sa to take this More. b. 

gage, and thereupon to diſcharge the Priſo. ſo 
ner, then it was an Eſcape. The Writ gives” 

him no ſuch Authority, but requires the con- 
trary; for the Writ is Quod capias Cc. & 
eum ſalvo cuſtodias, ita quod habeas corpus ejus ſuch 
a Day ad ſatisfaciend” the Plaintiff, 

And if the Sheriff had purſued his Autho- 
rity, then he might have return'd fuch Mat. 
ter in Excuſe of himſelf for not having the 
Body at the Day of the Return of the Writ, 
But ſuch Return was never ſeen nor heard, 

And without doubt if the Plaintiff in the ori. 
ginal Action had brought his Action againſt 
the Sheriff for an Eſcape before the Payment 
fo. 588. of the Money to his Under Sheriff, the tak. 
ing of the Mortgage by him had not been 

pleadable in Bar of that Action. 
If the Plaintiff in the Original Action had 
Ir the She- ſued out a new Ca Sa and the Defendant 
riff ſuffers a had been taken thereupon, he ſhould not 
bs Priſoner tak, have any Remedy againſt it, and by Conſe- 
_- fatafarien to quence. there was an Eſcape ; for if he was 
| g0 at large, legally diſcharg'd, without doubt he might 
_ &-.thePlain- have Relief by Audita Querela. And the Caſe 
diff may ſue of Stringar, 3 Cro. 404. was cited, where it i- 
Cafe held by Fenner and Popbam, that if the Sheri 
on a Ca Sa receives the Money, yet he cant 
diſcharge the Priſoner out of Execution. 
But Gawdy and Clench were of a contrary 
Opinion, which ſeems to be founded on the 
Books of 13 H. 7. 16 and 21 H. 7. 23. wind 
| Z | Wel 
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Delt ; 


vere cited by them. But I can't find any 


ding in thoſe Books tending to that Mat- 
e ter. And the Opinion of Danby in 33 H. 6. 
: g. is alſo there cited by them, where it is 


id that the taking of the Body in Execu- 

tion is not any Satisfaction to the Plaintiff, 

but if he will ſatisfy; then there is no Rea- 

ſn that he ſhould be impriſoned by the 

Writ ; wherefore it may well be intended; 

that if he ſatisfies the Plaintiff in the Action 

before the Arreſt, that then it would not be 

reaſonable to arreſt him. 5 
And if ſo be there was an Action for an An Action 

Eſcape once fans in the Plaintiff which is founded ex 

ounded ex Maleficio, it can never be conver- he. 

ted into an Action of Debt, which is found- 3 


it. 
rd, 


T - 


n Act of Parliament; and therefore an A- Ce. 

tion of Debt for an Eſcape of one out of 
Execution is given by the Statute of R. the 

Second, To. VV 

It was objected, that the Payment of the 

oney to the Under Sheriff was a Payment 

in Law to the High Sheriff. But to that it 

as anſwer'd, that that could not be; for 

he Payment was made when they were 

both out of Office, and when there was no 

Relation of Concern between them, and 

hen it was all one as if it had been paid to a 

meer Stranger; and if it had been receiv'd 

luring the Continuance in their Offices, yet 

or the Reaſons before given the Under She- 

iff had no Authority to diſcharge the Priſo- 

ler, | | VVV * 
And as to the Caſe of Speake and Richards; A Sheriff 
b. 206. which was objected by the other e 
de, it was ſaid that that Caſe was not to be oa x7 55 
ompared to the Caſe here; for in that Cale | 


"Nt 
Ak. 
en 


1ad 
ant 
not 
ſe- 
Nas 
ght 
ale 


int 
ion. 


nich 


Fele 


Maleficio can't 


ed on Contract, fave only by the Power of on of Debt, 


Debt. 
the Sheriff had Authority by his Writ to te 
ceive the Money; for the Writ is, Quad fe 
fac denar de bonis & Catal & c. And in th; 
Caſe, by the Receipt of the Money by th 
Sheriff, the Defendant is legally diſcharg 
and he may plead that, and the Action! 
transferred from the Defendant to the Sherif 
And that is the main Reaſon given in Speal 
and Richards's Caſe, and in Perkinſon and Gi 
ford's Caſe, Cro. Car. 539. But in the Caff 
here, eo inſtanti that the Priſoner was ſet; 
Liberty, an Action of Debt for the Eſcap 
was veſted in the Plaintiff, which was no 
nor could be diveſted by any ſubſeque 
Act without his Conſent. = 
And as to what was ſaid on the other ſid; 
that if an Executor takes a Bond from 
Teſtator's Debtor in Satisfaction of the Deb 
that it is a good Diſcharge of the form 
Debt, and that by the ſame Reaſon it ſhoul 
be ſo in theCaſe here: It was anſwer d byt 
Defendant's Council, that the Caſes are n( 
alike ; for in the firſt Caſe the Executor, 
virtue of his Executorſhip, hath Intereſt int 
Debt, and might have releaſed and diſchary 
ed the Debt without Satisfaction. But int 
Caſe here, the Sheriff hath no Authority: 
take Security for the Plaintiff's Debt. 

A Sheriff And the Law requires of Sheriffs a {tri 
can't detain Execution and Obſervance of the King 
Goods taken Writs directed to them. And therefore it 
nas Elm oy FRE adjudged in Waller and Weedale's Caſe, Noy 10 
Uſe, tho he that if a Sheriff levies Goods on a Fier 
pays the Pl. and after pays the Plaintiff with his 0s 
with his own proper Money, yet he can't detain the Goo 
Money. to his own proper Uſe, becauſe his Autho 

ty is to ſell the Goods. And for the fan 
Reaſon it hath been alſo adjudged, * 
; er 


Debt. 


eriff can't deliver the Goods by him taken 
n Excecution on a Fieri fac to the Plaintiff 
n Satisfaction of his Debt, 3 Cro. 504. Thomp- 
and Clerke's Caſe ; 2 Ventr. 93. Bealy and 
Samp/on's Caſe. On the part of the Defen- 
(ant "theſe Caſes were cited, 3 Cro. 208. Rooke 
and Wilmot's Caſe; 2 Med. Rep. 214. Taylor 
nd Baker's Caſe ; 2 Cre. 514. Sly and Finch's 
(aſe; 2 Cro. 73. Are v. Ayden, In which 
(ale, as it is reported by Cro. it is reſolved, 
that the Sheriff after he is out of Office may 


t: 
el Goods by virtue of a Feri fac“ But that 
noCaſe is reported in Yelv. 44. to the contrary. 


ind the Caſe, as it was reported in Croke, 
as deny'd to be Law by the Chief Juſtice 
Ind Powel Juſtice. Many other Caſes were 
ted, which were not directly to the Point 
the Caſe here, and therefore I omit chem. 


eb 
I uld the King's Serjeant, and Birch, were 0 
oul ouncil with the Plaintiff, and Wright the 


King's Serjeant, and Lucke, with the De- 
ndant. 1 
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Keating verſus Iriſh. 
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t | Puſeb. 9 W. 3. Rot. 366. il 
| 

ic E BT on Bond given by the Trent at Wil to 85 cs. | il 
ing D his Leſſor, with Condition to give Nhtice to De 2 f | 


te Leſſor of all Neclarations, &c. delivered to the Bond. 
ſenant or others with his Privity, to pay his Rent, 
ut to attorn Tenant to any other without the Con- 
mt of the Leſſor, & c. not to ſuffer Judgment in 
djectment, & c. and on reaſonable Requeſt to deli- 
er Poſſeſſion of all Lands which he then held, or 
hen after ſhould hold, and in the mean time to pre- 

"ve the Woods. Bar, that he huld five Cloſts 
Q 2 ( mim 


Debt. 

(naming them) of the Plaintiff at Will, at the yea 

ly Rent of 111. 8&c. That 5 l. 10 8. for bat 

Year's Rent, due and ending at ſuch a Feaſt, wer; 

Arrear, which he tendered on the Premiſes, but 1 

Plaintiff, &c. was not there to receive the ſan 
That ſuch a Day he tender'd them to the Plain 

&c. Et profert &c. That before any other Rej 

was due, leit 8c. the Plaintiff enter d, &c. Thi 

after the Bond, &c. he did not attorn ſine conſen 
ſu & c. nor ſaffer d any Fudg ments, &c, And toll 

reſt pleads Performance generally. To which t 

Plaintiff demurs, for that the Plea doth not anſn 

to the ſeveral Particulars? in the Condition, ac pa 

inde eſt negativa prægnans; and the Def 

dant joins in Demurrer. 

fo. 59. Theſe Exceptions were taken to this Ple 
Leſſee is 1. That by the Condition the Defendan 
bound to give was to give Notice to the Plaintiff of all D; 


Notice of all clarations which ſhould be deliver'd to hin 
Declarations, 


general Per. 3nd then general Performance is no Plez 


formance is a but he ought to plead, either that n 
good Plea, Declaration was deliver'd, or that ſud 
Were deliver'd, and that he had given Notio 
thereof. 1 5 

2. That it was not aver a, that the fir 
Cloſes mentioned in the Defendant's Pl: 
Were all the Cloſes which the Defendu 

held of the Plaintiff. 

Not to at- 3. That he hath pleaded quod von attornai 

torn without ſine conſenſu Querent which is a mere Negatin 
3 —e pregnant, 2 Cro. 559. Keil, 95. b. But the 
ſine, Ge. is Were all over-rul'd and Judgment given 
good. the Defendant. 

, Io prove that general Performance mig! 
be pleaded, theſe Caſes were cited, 41 E.! 
20, . 1 N . 1 „ , 22 £.4 15.6 68 

17. 4. 1 Inſt. 303. b. 3 Cro. 307. 749. Mo, $56 
2 Saun. 411. al 

11 
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eq | 

Vo, A ſpecial Caſe for avoiding Prolixity Tender on 
eg a Pleading, which was the chief Reaſon of * 
Me Judgment. It was alſo held by the Gaming 

„ ourt, that the Tender on the Land was not when, is ill. 


yell pleaded, becauſe it is not ſhewn that it but cur'd by 

25 made in convenient time before Sun-ſet, 3 x 
| ender to 

Cro.423.499. But that was cured by the plead- the perſon 

ng of a Tender to the Perſon of the Plaintiff after. 

er it. Wright the King's Serjeant for the 

Defendant, and Girdler for the Plaintiff, Lut- 

che was retained for the Defendant, but 

udgment was given for him on the firſt Ar- 


ument. N 
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ez | 
| a | 
b Knipe verſus Hobart. 
— Mich. 10 V. 3. Rot. 331. C. B. | g 
„Debt on Bond made to the Plaintiff by the fo. 593. 
* Name of Bayliff of the Liberty of the Dean and 

1 5 


apt er of Weſtminſter. The Defendant crav'd 
yer of the Condition, which recited, that the 
untiff had received a Warrant from the Sheriff of 
liddl' on 4 Fieri fac? and that by virtue thereof 
had leviea certain Goods, as the Goods of one 
unningham, at the Suit of T. Story and his 


naue, to the Value of 80 I. And alſo recited, that 
7 e uperobligat' Chriſtopher” Whiteman laid 
the 


am to the Goods, and that thereupon the Plain- 
f, at the Requeſt of the ſaid C. W. had deliver d 
m to him, &c. Si igitur the ſaid C. W. re- 


nig ver the Goods to the Plaintiff, if on a Tryal they 
E. d be found to be the Goods of Kunningham, 
Hf the ſaid C. W. and the Defendant ſhould ſave 


Plaintiff harmleſs, by reaſon of the quitting the 
c ion of the Goods, and returning nulla bona 
Ni. tunc &c. The Defendant pleaded non 

2 - dampni- 


fo. 396. 


the Plaintiff. And then concludes with Averment i 


that the Bond was Legal, and to prove that 


again, and ſo it was, but the Court adhere 
dant's Offer to pay what the Plaintiff wi 


fed to the Prothonotary to compute, &. 


Debt. 


dampnificat' The Plaintiff replied, that Story 
and his Wife, Mich. 9 W. 3. obtained a Tuche 
ment againſt the ſaid Kunningham for 401. Dat 
and 11 l. 10 8. for Caſts. That a Teſtat' fer 
fac” iſſued the ſame Term, directed to the Sheriff of 
Middl' and ret! Octab' Hill' who thereupon mat 
a Warrant to the Bayliff of the Liberty, who ta 
the Goods in Execution. That the ſaid C. 
claimed the Goods, which were delivered to hin. 
and thereupon nulla bona return'd by the Plaintf 
That the Plaintiff was ſued for it by the ſaid Story 
and his Wife, and that be pleaded not guilty, a 
thereupon a Verdict and Fudgment was had again 


the Identities, Demurrer and Joinder in De 
JJ En: 
For the Defendant it was inſiſted that thi 
Bond was againſt Law, becauſe it was t 
{ave the Plaintiff harmleſs from a falſe Re 
torn. But on the other fide it was inſiſted 


theſe Authorities were cited, 1 Inſt. 206, 
10 Co. Beawfage's Caſe; Hob. Sir Daniel Ni 
tons Caſe; Ploꝛv. Dive and Manningham's Caſe 
1 And. 267. 3 Cre. 199. 2 H. 4. 9. 2 Cre. 19 
And by the Opinion of the whole Cout 
Judgment was pronounced for the Plaintif 
bur after Leave was given to argue the Cal 


to their former Opinion. But on the Deten 


dampnified, Execution was ſtay'd, and refe 


Peng 


Debt. 231 


ry} Denton verſus Evans. 

ard 

1 Mich. 11 W. z. Rot. 454. C. B. 

ell - 
1 EBT on Tudgment in the King's Bench, fo. 600. 


The Defendant pleads in Abatement that a _ ax Fo 
Writ of Error was brought on this Fudgment in Ju _ _ 
Exchequer, & adhuc pendet indeterminat' 

rout & o. Et hoc, &c. unde per” Judic' de 

brev” To which Plea the Plaintiff demurs. 

An Exception was taken to the Matter of fh. Soz. 
the Plea, wiz. that a Writ of Error depend- Debt may 
ing hinders not the Party from bringing be brought 
Debt on the Judgment. And for an Autho- n 2 Judg- 
ty, 1 Sid. 236. Adamſon and Tomlinſon's Caſe notwitl-. 
was cited; and that Caſe gives this Rea- ſtanding a 
ſon, viz.. becauſe the Record it ſelf remains Writ of Er- 
in B. R. and only a Tranſcript is ſent into rer i Camera 
the Exchequer Chamber. . 

On the other ſide it was ſaid, that there is 


” the ſame Reaſon that a Writ of Error ſhould 
be a Superſedeas to Debt on Judgment as to 
krecution on the Judgment. But the Court 


(the Chief Juſtice abſent) awarded a Reſpon- 
las ouſter ; for (as Powel Juſtice ſaid) this 
Ation hath been allowed ever ſince the 
Reign of H. 6. And ſometimes this Plea 
hath been pleaded in Abatement, and ſome- 
times in Retardatione, & c. of the Suit; bur it 
could not be made good, becauſe there 
could not be any certain Time for the Re- 
lummons of the Party when the Judgment 
hould be affirmed, as there is in the Caſe of 
TITER 5 
Note, that in Mich. 9 V. z. in C. B. inter 
Haldred and Havering, ſuch Plea was adjudg'd 
l, becauſe it concluded per Fudicium de bre. 
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and Heir. 


232 e 
i &c. But in this Caſe the Court did not 50 
reſolve whether the Matter of the Plea wal bj 
good, or no, or what Concluſion ought u m 
be made in this Caſe. 0 
Butterfield verſas Marſhall MW * 
5 
Hill. 13 V. z. Rot. 1564. C. B. v 
fo. 603. EBT on Bond to perform Covenants in d A 
Debt on Deed of Bargain and Sale, The Defend ini a 
1 ſets forth the Indenture which was made between 
2 = Go W. M. the Defendant's Father, and the Plaintif | 


whereby Teſtatum exiſtit, that the ſaid W. M. 
had given, granted, &c. to the Plaintiff and his 
Heirs one Meſſuage, &c. and alſo Ingreſſ' &! 

from the Gate-houſe to a Well adjoining, &c. i 

dra Water for his neceſſary Occaſions, Except 
&c. Habend' 6c. that W. M. covenanted id 
warrant the Premiſſes againſt himſelf and lis 
Heirs, That he was ſeiſed in Fee of the ſaid Mel 

ſuage and Premiſſes, &c. and on this Covenant thi 
| Breach in the Replication is aſſigu d. That be had 
full Power, &c. That the Plaintiff ſhould quiet 
enjoy, &c. without any Legal Impediment from 
him, &c. and alſo acquitted and diſcharged, Sc 
from all Bargains, &c. made by him, &c. tbe 

Rents due to the Chief Lord excepted. That he at 

the Coſts of the Plaintiff, &c. would make all oth 

Aſſurances, whether by Fine, Feoffment, Reco 

very, &c. or by all or any of them, or by any othe0 

Means as the Plaintiff, &c. ſhould deviſe. Tyat 

all prior Fines, &c. ſhould be to the Uſe of the Plain4 

tiff, &c. That on reaſonable Requeſt he woull 
produce, &c. in any Court, &c. all Evidences con- 
cerning the Premiſſes ; and then pleads Performancd 

generally, The Plaintiff replies, that W. M. 44 


ut 
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wt ſeiſed in Fee of the ſaid Well, as the Defendant 
j bis Plea had alledg d. Et hoc per” &c. De- 
murrer and Joinder in Demurrer. 

One Exception was taken by the Defen- fo. 608. 
dant's Council to the Replication, becauſe B. conveys 
the Plaintiff had affign'd a Breach that . A. ed den 

: f f c. to C. and 
at the time of ſealing, &c. of the ſaid Inden- grants him 
ture, was not ſeiſed in Fee of the ſaid Well, ſiberty of In- 
whereas there was no Covenant. in the In- greſs, &c. to 
denture that he was ſeiſed in Fee thereof. Well; a Co- 

2 3 venant that 
And of that Opinion was the whole Court, hee is ſeiſed in 
and by Conſequence (altho' it was not ex- Fee of the 
preſly laid by the Court) that the ſecond Premiſſes 
Covenant, by which he covenanted that he rage 8 
was ſeiſed in Fee de Meſſuagio & Premiſſis, did 3 
not extend to the firſt, and that therefore the 
Replication was not good. But it was ſaid 
by Powel Juſtice, that the Plaintiff ought to 
have alledg'd that V/. M. had no Power to 
grant the ſaid Liberty of drawing Water out 
of the Well. „„ 5 . . 
But then an Exception was taken to the If one co- 
Plea that it was not good, for there is a Co- venants that 

; py 2 : the Vendee 

venant in the Indenture for quier Enjoyment, enjoy 
without Interruption, &c. from any Perſon JLand 0 
claiming under W. M. &c. Ac etiam exonerat out Interrup- 
acquietat & c. de & ab omnibus incumbranciis &c. tion, and alſo 
And to ſuch Covenant the Plea of Perform- pe gd of 

ont Rs ncumbran- 
ance generally is not good; but the Defen- ces, general 
dant ought to have pleaded that the Lands Performance 
at the time of the Conveyance, were not in- is a good 
cumbred in any Manner. Bur the Plea, as Plea. 
it is now, is tantamount in Effect; as if he 
had ſaid, that he had diſcharged the Lands | 
from all Incumbrances, which had been ill. TE | 
In Debt on Bond with Condition that if the 1 
Plaintiff ſhall enjoy ſuch Lands diſcharged, 
or otherwiſe indempnified from all Incum- 

RO my brances, 


1 

4 
1715 
1 
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234 Debt. 


that the Plaintiff had enjoy'd the Lands di 


Effect. 


good Plea to 


ment, Cc. 


ſtrange. And moreover theſe two Excep- 
65.b and c. 135. b and c. 147. a. band c. 244, 
the Plaintiff's Council. 5 


Tho' ſpecial _ But the Court was of Opinion that the 
Performance Plea was good in Subſtance, tho' it was not 


1 is better. the beſt ſort of Pleading, as was ſaid by Pov- . 


s. 4. 2 ro, © Juſtice, who alſo ſaid, that the beſt Way 
4. A. Cro. : ; . | 
EL. 253.pl.24. Of pleading Performance of Covenants for 
Cro. Ja. 363. further Aſſurance was, as is before objected ; 
| | N N an 


brances, then, Oc. the Defendant pleadeg 


charg'd from all Incumbrances. And on 
Demurrer it was adjudg d that the Plea was 
ill, becauſe he ought to have ſhewn how. 
And the Plea in this Caſe is all one in | 


fo. 669. And moreover it was objected, that the | 
General Per- Plea was not good, in reſpect of the Cove. 
formance is a nant for further Aſſurance, for it is that he 
I Covenant Would make all other Aſſurances, either by | 
for further Fine, Feoffment, Recovery, or by all or any of 
Aſſurance by them, or by other Means which ſhould be } 
Fine, Feoft- adviſed or required by the Plaintiff or his 
Council: And to that Covenant he ought | 
to have pleaded, either that no further Aſſu- 
rance was deviſed and required, or that ſuch } 
Aſſurance was deviſed and required, and no 
other ; and that he had executed that which | 
was deviſed and required. And it is com. 
monly pleaded in the Books, Quod Conſilium 
non dedit Adviſament, which is a Proof that | 
Performance generally is no Plea. This 
Plea in Effect is as if he had ſaid in Words at | 
large, that he had made all further Aſſuran- 
ces, either by Fine, Feoffment, &c. Which 
were adviſed and required, which had been | 


tions are proved by the Precedents in Co. Ent. 


245. and 635. aandb. which were cited by | 


hal »>> oa i v3 


non ſolvit. The Defendant pleaded plene ad- 


Debt. 235 


znd he cited theſe Caſes to maintain the 
Plea, viz, Cro. Car. 76. Chapman's Caſe. 2 
Cro, 28 1. Briſcoe and King's Caſe, 2 Mod. Rep. 
36. Vide theſe Caſes and nota. And to that 
Purpoſe Lib. Placitandi 193. and 3 Cro. 749. 
But at laſt the Chief Juſtice ſaid, that ad- If the Plain. 
mitting that the Bar was not good, yet in- tiff doth not 
almuch as it appears that the Plaintiff by his 3 good 
own ſhewing hath not any Cauſe of Action, gail not have 
he can't have Judgment; and ſo was the Judgment 
Opinion of the whole Court. But the Plain- tho' the Bar 
tiff had Leave to diſcontinue. Lutwyche and 50 
Hall of Council with the Plaintiff, Carthew 
for the Defendant. © 
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Rud verſus Lowen. 
Hill. 12 V. z. Rot. 367. C. B. 


Ction of Debt againſt the Defendant as Ex- fo. 612 
ecutor of H. Taylor for 181. 4 8. 6 d. re on a 
The Plaintiff declared, that H. Taylor, 27 Mar. 4 1 
1693. per quandam billam &c. acknowlede'd ecutor. = 
to owe the Plaintiff 9 l. 2 s. 3 d. ſolvend' & c. on 
the 29th of June next, ad quam quidem Solu- 
tion' he bound himſelf, &c. in 18 l. 48. 6d. 
præd' tamen H. Taylor in vita ſua, and the 
ſaid: Defendant after his Death præd' 18 1. 4 8. 6 d. 


miniſtravit, and Iſſue thereupon. 
After Verdict for the Plaintiff, and ſeveral fo. 613. 
Motions in Arreſt of Judgment, the Judg- Ce. Car. 515. 
ment was arreſted, becauſe in the Declara- 
tion it was only alledg'd, that the penal Sum 
in the Bill penal was not paid, and not that 
the 9 J. 2 s. 3 d. were not paid. Ja. Selby for 
the Defendant, Lutwyche for the Plaintiff. 
N e Treene 


2 


236 


fo. 614. 
Debt on 
Bond. 


Ita quod it was paid within Seven Months, aver, 


_ tiff, which ſhe refuſed to accept; that he was 
touts temps priſt, &c. and tenders the Money in 


10. 618, 


ſuch Agreement being made for the equal Benefit, | 
&c. and ſubſcribed and ſealed by two Third paris, 


Advantage, &c. ſhould conclude all the other Credi. 


Bond; but ſaith, that on and before 17 Novemb. 


| Debts Here all the Debts which he ow'd at any if | 


the Plaintiff had Notice of the Compoſition ; that le 


nem &c. Demurrer and Joinder in De- 


Debt. 


Treene verſus Hiccox. 1) 
Mich, 13 V. 3. Rot. 574. C. B. 


EBT on Bond, dated 26 March, 3 Ja. 2. Wb 
condition d for the Payment of 15 l. 9 s. on 


29 September next following. Bar, by the A Wib 


of Compoſition between Debtors and their Creditor; WM be 
made 1696. whereby it is enacted, That two Third Wb 
parts, &c. of the Creditors may make Agreement | 
with the Debtors who had abſconded, or were Priſo. 
ners for Debt before 17 Nov. 1696. and that every| 


& c. without any ſecret Agreement for any greater 
tors, &c. The Defendant confeſſes the Plaintiff's 


be as indebted to diverſe Perſons in ſeveral Sum: 
particularly mention d, and avers that the ſaid} 


the ſaid Times; that be abſconded for Debt before | 
the ſaid 17 November; that a Compoſition was | 
made 1 May 1697. to accept 10 5. in the Pound; 


that the Compoſition was made for the equal Bene. 
fit of all his Creditors, and that he had paid the | 
other Creditors according to the Compoſition ; that | 


tender d the Compoſition-Money, &c. to the Plain. 


Court unde petit Judic' fi præd' Sara Actio- 


murrer. 1 75 5 5 
Theſe Exceptions were taken to the Bar. 


1. That 


Debt. 


1. That the Beginning of the Plea, and 
alſo the Concluſion thereof, being with a 
Demand of Judgment, / Actionem &c, was 
5 = 5 
2. That it was not alledg'd that the Com- 
poſſtion was made in the time of the King, 
hut only in Anno Dow? Gc. 

z. That it was ſaid that the Defendant 
1b[conded before the 17th Day of November 
before the Act, whereas it ought to have 
been aver'd that he abſconded on that Day. 

4. That he ought to aver that the Debts 
mentioned in the Plea, were all the Debts 
which he owed at the time of the making of 
the Compoſition. „„ 

5. That the Compoſition was, that ſome 
of the Creditors ſhould have xo s. per lib. for 
i. Wtheir principal Debts, and alſo for the Inte- 
et due thereon, and ſome of them were to 
b. bare the ſaid 10 5. per lib. for their principal 
1: Debts only; and by the Act the Compoſi- 
id tion is to be made for the equal Benefit of all 
of the Creditors. ; ẽ ; CT Red 
e 6. That the Venue is laid at Warwick, and 
the Defendant hath pleaded tranſitory Mat- 
4; Jer in Bar, and hath alledged it to be made 
ers Nat Rugby in the County of Warwick, and he 
e- Nean't alter the Venue by pleading tranſitory. 
he Wihings in Bar. A LAS 
at The Court (as I thought) was of Opinion 
be that the Bar was good, notwithſtanding all 
n- the ſaid Exceptions fave the laſt. And altho 
. Wt was inſiſted by the Defendant's Council, 


in that Warwick was in the Margent of the De- 
o- Nelaration, which is to be intended the Coun- 
e- y of Warwick, and the Declaration is that 


the Bond was made at Warwick, which ſhall 
refer to Warwick in the Margent ; yet Judg- 
— | SO r 
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fo. 619. 


Debt by an on a Bond Conditioned for the Appearance of 
Adminiſtra- G. L. die Martis prox poſt tres Mich ad 


trix. 


fo. 622. 


| ſaid laſt Writ. The Defendant demurs, becai|! 
| Replication mention d, and becauſe the Plainti 


Declaration in this Caſe were ill, becaul 


niſtratrix, was not named therein wy I 


Dett. 


ment was given for the Plaintiff, and it wi; 
declared by the Court, that Judgment wa; 
given for that laſt Exception only. Carthey | 
was of Council for the Plaintiff, Lutwycy| 
for the Defendant. | | 


n 


Prynce verſus Crompton. 
Mich. 12 W. 3. Rot. 349. C. B. 
E BT by the Adminiſtratrix of F. Prince, 


reſpondend' W. C. Bar by the Statute af 
23 H. 6. and that W. C. in Trinity Term, 6 V.h, 
& M. ſued out of the King's Bench à Latitati . 
againſt one G. L. ret” die Lunæ prox' poſt tre 
Mich. for 101. Prætextu cujus Brevis the . 
teſtate arreſted G. L. and thereupon the Defender ig 
with others ſealed, &c. the Bond in the Declara- 
tion, &c. Replic' that in Trinity Term, 6 WI. 
& M. the ſaid W. C. ſued out of the King's Benc ſt 


2 [ atitat againſt the ſaid G. L. rer die Marti; 


poſt tres Mich. and that the Inteſtate by virtul a 
of the ſaid Writ took the ſaid G. L. and thereupol,,, 
the Bond in the Declaration was given. That «1; 
the time of the making the ſaid Bond, the ja, 


G. L. was in the Inteſtate's Cuſtody by virtue of ti 


it doth not appear by the Replication, that the Sheri) 
could take G. L. by virtue of the Latitat in t 


traverſes Matter not traverſable, 
The Court reſolved, that the Writ an 


Francis Prynce, to whom the Plaintiff is Adm 


0 


Debt. 229 


Cm Salop'. Lutwyche was of Council with 
the Plaintiff. Vide the Caſe between Blewet 


Gal v. Appleby, poſtea Pag. 


2 


Brinly verſus Burgh & 40. 
Trin. 13 V. 3. Ret, 1457. C. B. 


HE Plaimiff declares, that Sir ]. H. deceasd, fo 677. 
on the th of March 1668. became bound Dobe 
u the Inteſtate in 200 l. That the ſaid Sir J. H. 2001. by an 
; Novemb' 1695. was ſeiſed in Fee of divers Adminiſtra- 
Lands, &c. in Bermudas, and being ſo ſeiſed, did, _ 

of Wl; defraud his Creditors, covenant with the Defen- 
. {ants to ſtand ſeiſed of the ſaid Lands, &c. to the 
cal o/c of A. Bridges in Tail General, Remainder to 
res bis own right Heirs. That the Plaintiff's Father 
ed 1 May 1694. and Adminiſtration granted, 
&c. to the Plaintiff 30 March 1699. That apri- 
date At of Parliament was made 13 Novemb' 
1699. whereby it was enacted, that the Lands, &c. 
ſhould be veſted in the Defendants and their Heirs 
mTruſt, to ſell them to ſuch Purchaſer as Dame 
A. Boughton ſhould approve, ard if ſhe died, to 
the beſt Purchaſer that could be had; and that the 
Money ſhould be put out at Intereſt, & c. and paid to 
the ſaid A. Bridges at ber Age of 21. Proviſo, 
that the Aft ſhould not deprive the Adminiſtrators 
FR. B. the Inteſtate, of any Benefit which they 
then had to charge the ſaid Lands to ſatisfy the ſaid 
Bond, but that the Truſtees ſhould pay the ſaid Debt 
when recover d, &c. That the Truſtees ſold the 

andi, &c. according to the Act, for a Sum above 
2001. Avers that the Debt is not ſatisfied, and 
What the Lands were ſubject to the Payment of the 
ad Debt, foraſmuch as the ſaid e was 

1 au- 


Debt. 


203 J. 105. on 
an Eſcape of 
R. D. out of 
Execution. 


id D. out of Goal, and brought him to Weftmit 


Flt fraudulent, &c. Demurrer and Joinder in Wl / 
Y Demurrer. = / 
i fo.626, Judgment for the Defendant, becauſe the; 
i Matter contain'd in the Declaration wy, , 
4 only Matter of Truſt, and meerly proper for Ml þ 
. a Court of Equity, in which Suit the (aig ;, 
. Ann Bridges ought to be a Party. But no.; 
* thing was ſaid by the Court expreſly, whe. WM ;; 
* ther the Lands were in the Nature of perſo. ; 
. nal Aſſets, &c. or not. And wide for that 
It Noel and Robinſon's Caſe, 2 Ventr. 35 8. which wilf;i 
"80 cited in this Caſe, to prove that the LandsM: 
4 here were as perſonal Aſſets, &c. Lut uncle g 
in was of Council with the Plaintiff. WM 
[i ESE TE ._=_ 
? Beale & Us? verſus Simpſon. 
Toe t 
Hill. 9 W. 3. Rot. 32 1. C. B. t 
a EBT againſt the Bayliff of a Liberty by Beal; 
Debt for and his Wife, Adminiſtratrix of J. Stani 


hope, during the Minority of M. S. and H. : 
Daughters and Reſiduary Legatees of the ſaid ]. 
with the Will annext for the Eſcape of R. Dickini 
out of Execution, on a Fudgment obtain'd by th 
Plaintiffs, the Eſcape being alledged to be 3 Feb 
8 W. 3. Bar, that before the Eſcape, ſcil' 2} 
Jan' 8 W. 3. an Habeas Corp' iſſued, diredlu 
to him, retornable Craſt' Purific' and that by vit 
tue of the ſaid Writ he had the Body of the ſaid I 
at the Retorn, &c. and that D. was thereupon co 
mitted, &c. Replic' that 28 Novemb' 8 W.; 
an Habeas Corp retornable Octab' Hill' was «| 
rected to the Defendant, &c. and that after the Rt 
torn thereof, by Colour of the ſaid Writ, be took t 


ſter 6 Feb' &c, and the ſame Day by F 76 
| | | | 9 0 
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{aid Habeas Corp' in the Bar was ſued out, and 
then delivered to the Defendant, and that by wirtue 
thereof, the ſaid D. was brought to Weſtminfter, 
and committed to the Fleet the ſame Day. Abſq; 
hoc that D. was taken out of Priſon, and brought 
t Weſtminſter by virtue of the Habeas Corp” 
in the Bar. To this the Defendant demurs, for that 
the Traverſe is repugnant, and traverſes Matter 
wt traverſable, = 14 
One Exception was taken to the Declara- fo. 632. 


at 

ton, becauſe it was not averr'd that the In- Where a 
ds fants were within the Age of 17 Years, but Declaration 
, r= Þ N 4 I 3 ſhall be made 
. generally within Age Sed non a ocatur, for good by the 


the Defendant by his Plea hath admitted the Bar. 
Authority of the Plaintiffs to bring tge 
Action. Fs 2 

But the chief Exception was, that the vir- 
tute cujus, & c. was travers'd by the Plaintiff in 
the Replication, which, as was alledg'd, was 
Matter of Law ; and therefore the Traverſe 
Sill, And ſo was the Opinion of the Chief 
Juſtice ; but the three other Judges were of 


. Vi contrary Opinion, and thereupon the 
5 Plaintiff had Judgment. Gould the King's 
int 


derjeant, now one of the Judges of the King's 
Bench; Wright the King's Serjeant, late Lord 
Keeper of the Great Seal, and Lutwyche of 
Council with the Defendant ; Levinx and 
iat for the Plaintiff, = 


_—— - 3 1 TY ——_—— 


H. Royſton, Executor of I Royſton, ver- 
ſus Baſton or Barton, 
Trin. 11 W. 3. Rot. 1896. 


N Debt on a Bond made to the Teſtator, the De- ©. $32- 
fendant after reciting the Act made 20 Octob. gond. 
R 8 W. 
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8 W. 3. pleads that before the ſaid 17 November WM 
ii" 33 | : 5 3 15 . J 
1 in the ſaid AG mention d ſcil Kc. he was una), WW! 
i to day his Debts and abſconded; that be as en 
4 debted to ſeveral Perſons, naming them, &c. why 
| $ | with the ſaid H. were all his real Creditors ; ani 
= being ſo indebted, two Third Parts in Number ani 
Us Value ſcil' &c. ante diem exhibitionis bille ple 
„ & c. compounded to take 1 s. per Pound, and gau 
1 bim 3 Years topay it, &c. de quo quidem ſerip. 
. to, &cc. The Plaintiff had Notice, and was def, 
| " red, but refuſed to ſeal it, ratione quorum qui l. 
"i dem Premiſſorum the Plaintiff onght not to (wlll 
5 . him till the End of the 3 Years, Et hoc &c. un. 
WW de pet' Judic' fi Actionem &c. Demurt 
"yl and Joinder in Demurrer. 
_ fo.6j4 Judgment was given for the Plaintiff be 
i cauſe it was ſaid, that the Compoſition was 
i made poſtea & antea exhibitionem billæ, where 
= it ought to have been ante Impetrationem brevi 
5 Originalu. e 


Buxton verſus Nolſon. 


Hill. 11 W. 3. Rot. 15741, C. 8. 


fo. 639. N Debt on Bond, the Defendant after recitiſ 
Debt on I the Statute made Anno 7 W. 3. concernnl 
Bond. Compoſition to be made by Creditors with theif 
| Debtors, pleads, That the 1ſt of October, 16961 

he was indebted in the ſeveral Sums and to the ſe 

veral Perſons under mentioned, &c. That he wa 
unable to pay, &c. and therefore abſconded. The 

the 10th of June 1697. two third Parts of his Ce 

ditors in Number and Value, by Agreement prodiſ ] 

ced in Court under their Hands and Seals, come 

.. Pounded and agreed with him to accept 1 8. peſ 6, 
Pound, &c. and ſo for a greater or leſs Sum; i 
„ | | tüte 


ute eujus 8c. exoperar' eſſe debet againſt the 
laintiff. And avers that the Compoſition was made 


| f 
„he equal Benefit, &c. Demurrer and Join- 

er in Demurrer. — = ©, 

wW Theſe Exceptions were taken to this Plea, . 638. 


1. That the Defendant ought to have 
leaded, that he had given the Plaintiff No- 
ice of the Compoſition. | 
2. That he ought to have made a Tender 
in Court of the Money to be paid to the 
Plaintiff by the Compoſition” 8 
3. That the ſaid Compoſition ought to e 
awe been pleaded as a Releaſe. Trin 12.3. ſublequent is 
ulgment was given for the Plaintiff for the ill, aliter on 
wo firft Exceptions: And thereupon it was Condition 
id by Powel Juſtice, that the Court did not Precedent: 
termine how this Matter was to be plead- 
d. And Treby Chief Juſtice ſaid, that a Re- 
eaſe on Condition that the Releaſee ſhould 
ay to the Releafor ſo much Money, is not 
20d ; but if a Releaſe be ſo made, that if 
e Releaſee ſhall pay ſo much at ſuch a Day 
o come, then he releaſes, &c. that is a good 
Releaſe. Vide for that 21 H. 7. 23. and 
1H. 7. 30. & Nota. 


6 _ , 4 * 5 . 8 7 TSP) 


Camfield ver ſus Warren. 
Paſch. 12 V. 3· 


a N en Aion of Debt brought in C. B. the De: fo. 639. 
[4 fendant pleaded his Privilege as an Attorney 


R. To which the Plaintiff demurr d. 


judgment quod reſpondeat Ouſter, for the 

leaſon given in Barrington's Cale. Hardres 

64. Levinſton and Crompton's Caſe, Stiles 359. 
IE l 8 
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fo. 640. 
Debt on 


Bond and al- 
ſo on aJudg- 
ment. 


that after the ſaid Fudgment the Plaintiff in 


fo. 643. 
Payment - 


can't be plea- 
ded in Bar of 


2 Judgment. 


Keb. 212. 


Debt. 


Nevis and Nelſon's Caſe, 1 Reb. 256. vid gh. 
Caſe of Wentworth and Squib, antea p. 20. 


Wentworth verſ#s Squib. 


- Paſ. ult preterit Rot. 4 
Paſch, a. clas 
9 Hill. uli“ preterit Rot. 6 


HE Plaintiff declares on Bond for 100 |, 
T alſo on a Judgment in C. B. for 100 l. . 
and 50 s. Coſts, The Defendant as to the Deht 
Bond ſaith, that in Eaſter-Term, 10 W. z. 
Plaintiff had Fudgment for the ſaid Debt, 
prout &c. and as to the ſaid 102 l. 10 8. ſai 


ſter-Term, II W. 3. ſued out a Ca' ſa ont 
ſaid Fudgment againſt the Defendant, direfted 
the Sheriffs of London; which Writ was dt 
ver d, &c. and the Defendant by virtue thereof 
ken in Execution, and 20 June paid the Plain 
the ſaid Debt and Damages. The Plaintiff dem 
to the firſt Plea, and to the other replies, that 
Sheriffs of London did not take the Defendant 
Execution, &c. Et hoc petit &c. The Dif 
dant joins in Demurrer to the firſt Plea, and: 
murs to the Replication, 
The Opinion of the whole Court wi 
that Payment, as this Caſe is, was not a gol 
Plea in Avoidance of the Judgment, At 
therefore the Plaintiff had Judgment. 
Caſes cited for the Plaintiff on the Ar 
ment, were Cro, Car. 328. Veſy and Ham 
Caſe, 2 Cro. 29, Ognel and Randall's Caſe, 


Let 


Debt. | 245 


Letten verſus Winne. 
Mich. 9 W. 3. Rot. 436. C. B. 


ITNEb for Rent by an Execut of an Aſſignee againſt fo. 643: 
D the Aſſignee of the Leaſe, yielding 16 l. at the Debt for 


ur uſual Feaſts, and two Turkeys of the Value of 3 he 0 


105. 07 10 8. in Diſcharge thereof, af the Election an Aſſignee 
of the Leſſor, &c. 64 1. Rent, arrear, for four Years againſt the 
ring at Chriſtmas 8 W. 3. and 90 s. for eigh- Aſſignee of 
n Turkeys for nine Years, ending 1 Jan. 8 W. z. che Leaſe. 
ſter the Plaintiff elected, to hawe the Money in lieu 
the Turkeys per quod Actio 8&c. Plea in A- 
utement by another Action depending as to 32 l. of 
le Rent fir two Years ending at Lady-Day W. 
. and alſo 3 I. 10 8. for the Turkeys for 7 Tears, 
ling 1 Jan. 6 W. 3. and as to the Reſidue of the 
Rent, the Defendant demurs to the Declaration. 
eplic' to the Plea in Abatement by nul tiel Re- 
ord, Joinder in Demurrer as to the Reſidue, 
dejoind', quod habetur tale Record' &c. 5 
After failure of the ſaid Record, theſe Ex- fo. 655. 
eptions were taken to the Declaration. 8 
1. That by the Declaration it is 21 oſſeſſonatꝰ 
ad, that the ſaid William Angell was poſſeſ- Manu |. 
ed de Tenement' præd, whereas his Title Tit kg do] 
ught to be ſhewn, ſed non allocatur ; ſee for PER 
at 1 Sid. 218. Bickerſtaff's Cale, 
2. That the Allegation that the Rent for p. Elen 
he Turkeys became due to the Plaintiff poſt without 
lactionem ipſius Suſanne ad eiſdem denar”, ſibi in ſhewing 
ronerat ion Meleagrid habend & notic' inde per ir 3 p 
1d Henric babitam, was not ſufficient, but KRG” ves 
ought to be expreſly averr'd, that the good. 
laintiff ſuch a Day and Year had made his 
lection, &c. and had given Notice thereof 
Let the Defendant ; ſed non allocatur ; for it is 
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fo. 656. 
Debt againſt 
an Executrix. 


or no Notice had been given; and for that 
vide 1 Mod. Rep. 217, Ingram's Caſe, Et nn 


the Plaintiff. And the Plaintiff had Judy 
ment for his whole Demand. 


Det. 


ſufficient, altho it is not ſo formal as it migh 
be. But Que in what manner Iſſue ſhould 
be taken by the Defendant, if no Election 


bene, But it was ſaid by Pow Juſtice, thy 
one or t other ought to be tender d by thi 
Def. and that the bringing of the Action 
is an Election. Lut wyche of Council wit 


— * 


ber as Execut” &c. in Plea of Debt, on which! 


and obtained Fudgment againſt ber by non ſun 
informat' for the ſaid Debt and ZI 5. for Dam 
ges, prout &c. that the ſaid Debt "vas at 


gainſt her in the ſame Term at the Suit of \alen 
tine Houſeman and George Shaw for 298 
18 8. Debt, and 36 5. for Coſts; that the ſame wi 

à a Juſt Debt, And then the Defendant pleads plen 
adminiſtravit &c. except Goods to the Value. 
20 l. &c. and avers the Identities, Replic', tt 
the ſaid Judgment obtain'd by the ſaid Wife wi 


| The Defendant rejoins, and proteſting that the Rt 


| Robinſon verſus Corbett. 
Trin. 11 N. 3. Rot. 16 28. C. B. 
ABT ag hin an Extcutrix on Bond mike | 
the Teſtator, 14 May, 8 W. 3. Bar, thi 

after the Death of ber Teſtator one William Wik 
in Eaſter-Term, 9 W. z. brought u Bill gam 


„ 


declar d on Bond of 200 1. made by the Teftat 


Debt, &c. and that there was alike Fudgmen « 


obtain d by Fraud, 8c. and the ſame as to the at 
Judgment obtain d by Nouſeman and Shai 


plication 15 inſufficient, ſays that the Tu do ment | 
tain'd by Wiſe was for A Juſt Debt, &c. 2 f 


CD 


Debt. 247 
ſame as to the other Fudgment. The Plaintiff de- 


SN murs for that the Proteſtation in the Rejoinder is 
od repugnant to the Matter in the Rejoinder pleaded, 


m IT. ought to have been left 1 ä 
The Exception mention d in the Demur- fo. 662. 
| rer, viz. that the Proteſtation in the Rejoin- If an Exe- 
der is repugnant to the Matter thereof, was curor pleads 
waved, and one ſingle Exception was taken 10 1 
by Levinz of Council with the Plaintiff, viz. ſhew that his 
That the Defendant in her Bar ought to Teſtat made 
have alledg'd in Fact, that her Teſtator had ſuch Bond, 
made the Bond, and that it was not ſuffici- 
ent that it was alledg'd in the Count on 
which the Judgment was obtained ; rhat the 
Teſtator per ſcriptum ſuum obligatorium conceſſit 
&c. for that is not traverſable, and it can't 


Nota 


„ be travers'd that the Debt recover'd fuit 
um & verum Debitum : but if the making 

Cf of the Bond had been alledg d, then it might 
i have been pleaded to it, that chere was ne- 


yer ſuch Bond; and he cited Sid. 230. Brown 
and Purchaſe's Caſe, to that purpoſe 1 Bron. 
49. 1 Saund. 328. Cro, El. 462. But to that 
the Defendant's Council anſwer'd, that there 
was no need to alledge in the Plea that the 
Teſtator was bound per ſcriptum obligatorium, 
and fo it is adjudg'd in 1 Keb. 808. and ſo is 
G, Eutr. 149. where it is adjudged good on 
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1 Demurrer, and there are other Precedents ſo, 

len viz, Co. Ent. 269. Browne's Entrics, 2 par. 88 and 

%. Lib. Placitandi 149, 157, and 179. and of 
„hat Opinion was the whole Court. And it None can 

e vas ſaid by the Chief Juſtice and Powe! Ju-, Ny Bs 
e ſi tice, that none but the Party himſelf, his the parcy 
had Heirs, Executors or Adminiſtrarors, can himſelf, his 


plead non eſt Factum; and by Povel Juſtice, Heirs, C. 
that the Plaintiff can't inſiſt upon any thing 
except the Fraud, and that the Opinion in 

5 R 4 Green 
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1 Sid. 332. Green and Wilcocks's Caſe, Cro. El, (462.) had 


pl. 17. Cro. El. 
| 471. 


ſto & vero debito; for it ſhall be ſo preſum'y 


Council with the Defendant. 


fo. 663. 
Debt on 
Bond. 


it appear that any Sum was due to him. Replic, 
that before the Day of Payment the Plaintiff and 


the King's Serjeant, that Proof in this Caſe 
ought to be Proof on Tryal by Jury, which 
is the only Proof of which the Law take: 


Cro. El. 305. Scroggs v. Griffn ;. 2 Cro. 232. 31. 


ſaid, that that was becauſe there was other 


fo. 666. 
In what Caſe 
Proof may be 
in the ſame 
Afton. 


Proof ſhould make appear to be due to him frm 


Demurrer and Joinder in Demurrer. 


Debt. 


been a long time exploded; and that there 
is no need to plead that Judgment was pro ju. 


prima facie. The Plaintiff had leave to dil. 
continue on Payment of Coſts. Lutwycbe of 


Oo IE ** 


Ladd verſus Garrod. 
Paſch. 9 V. 3. Kot. 321. C. B. 


EBT on Bond to pay to the Plaintiff 10 ; for 
every 20 5. which the Plaintiff by ſufficien | 


J. Kingdon. Bar, that the Plaintiff had not mad: 


Kingdon accounted together, and Kingdon was 
found in Arrear, and confeſs'd himſelf indebted in 
310 l. Breach in Non. payment of 77 l. 10 8. &c. 


. em. —_— 6. _ _ a X£@a, um fe SS ©, wt, ch 


In this Caſe it was objected by Wright, then 


Notice; and for that he cited 10 E. 4. 11, 


and 488. 1 Sid. 57. Hob. 92. 2 Keb. 239. And 
as to Butcher and Vale's Caſe, 1 Sid. 3 13. he 


Proof appointed by the Parties. 2 

Reſp. To which the Plaintiff's Council an- 
ſwered, that the Parties, as this Caſe is, 
could not intend a Judicial Praof, for the 
Proof is to precede the firſt Payment of che 
Money; for the Bond bears Date 23 4 
1693. and the firſt Payment is to be made 


2. Object. But then it was objected, that 


and alſo that he was not Fide dignus. 


for the Proof before the bringing of the 


ſhay and Woodward's Caſe, Hob. 217. is. And 


him as to oblige himſelf to ſatisſy his Debt. 


Debt. 249 


20 Novemb. following: So that there is but 
one Month and two Days in Term- time for 
the making thereof, and the Proof can't be 
made in ſo ſhort a Time, and conſequently 
ſme other Proof muſt be intended. 


the Confeſſion of Kingdon was not ſufficient, 


Reſp. To which it was anſwered, that ad- Bond to pay 


mitting that there had been ſufficient Time What J. owes 
to the Plaine 


: tiff; 7's Con- 
Action, that could not be had againſt the felliog x = 


Defendant ; for the Plaintiff had no Cauſe Account is 
of Action againſt him, but only on the Bond, £909 Evi- 
and he could not have an Action thereupon ce. 

before the Proof; and if it ſhould be againit 
Kingdon, his Confeſſion of the Action, or De- 
murrer to the Declaration without good 
Cauſe, had been ſufficient Evidence, as Crook-- 


if ſo, no Reaſon can be given that his Con- 
feſſion on an Account ſhould not be good 
Evidence. And as to the Competency of 
Kingdon, it is agreed, as appears by the Con- 
dition of the Bond, that Money was due to 
the Plaintiff by Kingdon ; but the Quantum of 
the Debt was the only Matter in Controver- 
ly, and no Perſon ſure more proper to aſcer- 
tain it than Kingdon, on an Account with the 
Plaintiff: Nor was it material to Kingdon 
whether it was more or leſs, for the Deien- 
dant was bound to pay it; and. it is to be 
preſum'd that Kingdon would not do an In- 
jury to the Defendant, who was ſo kind to 


And the Caſe of Cecam and Goodlage, x But. 
40. is an Authority in Point, that the Proof 
5 good. Teta Cur pro Que, and Judgment 

e 8 given 
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250 9 Debt. 


given accordingly. Lutwyche of Council for! 


the Plaintiff. 
Briggs verſus Mond. : 
Hil. 9 W. z. C. 3. 
fo. 667. E BT on Bond to pay the Plaintiff 10 l. pn. 
Debt on vided the Plaintiff nould ſave T. S. harm; 


Bond. from all Cofts, &c. by reaſon of the Plaintiff”; being 
With Child, Bar, That the Plaintiff was examined 
before a Fuſtice of the Peace, and ſwore that thi] 

ſaid T. S. was the Father of the Child, bert 

rhe ſaid T. S. was taten, and brought before 6 

Juſtice, and compelled to find Bail, &c. Replic 

That 1 Aug. 8 W. z. ſhe was delivered of a Chill, 

_ which was @ Baſtard, begot by the ſaid T. S. Tba 

the ſaid T. S. was not dampnified by neaſon of thy 
Maintenance of the Child, or of the Plaintiff. De. 
miurrer and Joinder in Demurrer. 

fo. 669. For the Plaintiff it was inſiſted, that the 
What will Intent of the Condition of the Bond was, 

: _ - Lon. that the poor Woman ſhould have ſuch ſmall 

ition again | Ds SD 

Law, and Sum of 10 J. to maintain her ſelf and her} 

what not. Child, which, as appears, was the Baſtard- 

5 Child of Szeafe, and that the Defendant ſhould 
not be put to any further Charge for the 
Maintenance of them; but not to ſave him 
harmleſs againſt legal Proſecution, which was 
neither in the Plaintiff's nor Defendants 

Power to prevent. And if the Proviſo in the 
Condition of the Bond had been to ſuch ex- 
preſs purpoſe, it had been repugnant to the 
former part of the Condition, becauſe againſt 
Law. And to that purpoſe was cited the 
Caſe of Price and Phaner, Mo. 477. Dobſon! 
and Crew's Caſe, Cro, El. 705. And of that 

55 5 Opinion 


r 


—__S => 


a 3» ao kn kk % e 


for 


Debt. 
Opinion was the Whole Court, and ſo Judg- 
ment was given for the Plaintiff. Lewing 
ſor the Defendant, Lutwyche for the Plain- 


aff, 


— — _—_— ll. *— 


— — 
— FIRE „ — vm——s..4 


Chriſtopher Baron & William Baron, 


Admin of George Baron, ver ſus Gervaſe 


Berkley. 
Mich, 9 Or 10 W. 3. Rot. 3 40. c. B. 


N Delt on a Deraſtavit, the Plaintiffs declare, 


that in Trin. 9 W. 3. they obtain d a Fudg- 


nent in C. B. &c. againſt the Defendant and A. 
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fo. 670. 


bt on a 


Devaſtavit; 


then his Wife, Executrix of J. That the Debt is yet Salk. 3 14. pl. 
mpaid, &c. That A. the Wife x Octob. 9 W. 3. one Cro. Car. 


lid. That in Mich. following cons fuit that 
they ſhould have Execution againſt the Defendant. 


That no Execution was bad; and then ſuggeſt a 


Devraſtavit in the Life-time of the Wife, per 
quod Actio &c. Demurrer and Joinder in 


Demurrer. 5 9 55 

This Caſe was argued in Mich. 9, ind Hill. 
10 V. 3. by Heath both times for the Defen- 
dant, and firſt by Girdler and after by Levinx 
for the Plaintiff, And the only Queſtion 
was, if the Action lay. Heath for the Defen- 


dant argued, that the Action did not lie. 


26. 


fo. 671. 


He agreed, that if a Devaſtavit had been re- : 


turned on a Teſtat fieri facias, and a Judgment 


had been had thereupon againſt Baron and 


Feme, that the Baron ſhould be chargeable 


after the Death of the Wife. So if Judgment 
is had againſt Baron and -Feme for the Debt of 
the Feme, and the Feme dieth, the Baron i- 
liable, 1 Sid. 337. Eyres v. Coward ; But 5 is 

Other 
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Recovery is had againſt Baron and Feme on a 


_ charg'd, and if the Feme ſurvives him ſhe 


there was a Judgment againſt Baron and Feme 


1 Rolls Abr. 3 


turned, if the Feme dies before Judgment 


his Father, who then was a Bencher of the 


it was reſolved in the ſaid Caſe of Mounſm | 
and Bourne, that if the Feme dies before Judg- | 
ment on a Devaſtavit returned, that then 


Dett. 


otherwiſe if the Feme dies before Judgment 
And in this Caſe there is no Judgment ona 
Devaſtavit returned: Here is only a Sug. 
geſtion that the Baron had waſted the Goods 
of the Teſtator in the Life of his Wife, which 
is not ſufficient to charge the Baron after her 
Death. For in Mounſon and Bourne's Caſe, | 
1 Cro. 519. it is {aid by Jones Juſtice, that if | 


Devaſtavit, if the Baron ſurvives he ſhall be 


ſhall be charged : But if the Recovery he | 
not againſt Baron and Feme in the Life of the 
Feme, and ſhe dieth, the Baron ſhall not be | 
charg'd ; and to that Brampton agreed. KB 
The Caſe in Queſtion differs from the | 
Caſe of Eyres and Coward, 1 Sid. 337. and 
2 Keb. 223, 225. and 235. for in that Caſe! 


on a Devaſtavit return d. 1 

In Trotman and Fames's Caſe, Mich. 9. C. 1. 
51. Nu. ult. it is left a Doubt if 
Baron ſhall be charged on a Devaſtavit re. 


given againſt Baron and Feme on the Devaſta- 
vit. And he ſaid he had ſeen the Record of 
that Caſe, and no Judgment is enter'd. He 
ſaid likewiſe, that he had a M. S. Report of 


Aliddle- Temple, in which it is reported, that 


there is no Remedy by the Law againſt the 
Baron, a multo fortiori, he ſhall not be charged 
where there is no Devaſtavit return'd. | 
Jo charge the Baron after the Death of 
Feme Executrix, on a meer e a 
„„ Deva- 


Debt. 


Devaſtavit in the Declaration, is a new In- 
vention, and prime Impreſſionis, and without 
any Precedent to warrant it. 
The Caſe of Wheatly and Lane, x Saund. 
216. and 1 Keb, 397. is not like to the Caſe 
in Queſtion ; for in that Caſe the Action 
was brought againſt the Executor himſelf on 


a Devaſtavit by him ſuggeſted in the Decla- 
ration: but in this Caſe the Defendant doth 
not continue Executor, but Adminiſtration 


Ordinary to the next of Blood: So that the 

Baron, by the Death of his Feme, is as a meer 

Stranger to the Teſtator's Eſtate. 
Another Reaſon (as he ſaid) that the Baron 


de bonis non &c. is to be 9a: So by the 


mall not be chargeable in this Caſe was, be- 


cauſe the waſting of the Goods was a Tort, 
and the Devaſtavit of the Feme Execurrix ; ſo 
that if the Baron had died before the Feme, ſhe 
ſhould be chargeable on that Devaſtawit; but 
ſhe being the Tort Feaſor, the Baron ſhall not 
be charged, becauſe the Tort moritur cum perſo- 


na. And for that he cited Co. 5.73. b. Cliftons 


Caſe. 1 Inſt. 54.4. where it is reſolv'd, that 


S Waſte lieth not againſt the Husband after 


the Death of his Wife, for Waſte done in the 
Life of his Wife, becauſe he was ſeiſed only 
in the Right of his Wife and ſhe was Tenant 
of the Freehold, and ſo in the principal Caſe 


the Wife was Executrix, and the Devaſtavit 
is the Devaſtavit of the Wife, and the Baron 


is only ſueable for Conformity. . 

It would be a ſtrange thing, that during 
the Coverture the waſting of the Goods by 
the Baron ſhould be the Devaſtavit of the 


Feme, when the Baron hath relation to the 


Executorſhip Jure Uxoris; and that after the 
Death of the Feme, when the Baron by the 
Death 
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fo. 673. 
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the Baron by Popbam and Williams, 1 Rolfs 
Abr. 919. Lett F. uu. 2. 


gainſt an Executor of an Executor on a Sug- | 


but the Words thereof are, that the Defen- 
dant convertit & diſpoſuit bona Teſt atoris ad uſun 
ſuum proprium. And if the Feme Leſſee for 
Life yielding Rent takes Husband and dieth 


Debts of the Teſtator, he ſhall be chargeable 
in this Action. | | 


(but reported there by the Name of Club | 


Dett. 
Death of the Feme hath loſt that Relation 
that the Waſting ſhould be transferr'd from 
the Feme to the Baron, Roll's Probibit, 102, 
nu. 22. 

If an Executor de Son Tort had waſted the 
Goods of the Inteſtate, and died, by the Com. 
mon Law his Executor was not chargeable. 
But now that is remedied by the Statute of 
30 C. 2. cap. 7 3 

If a Feme Executrix takes Husband who 
waſtes the Goods, and the Feme dies, by the 
Common Law there is no Remedy againſt 


So by the Common Law, Debt lies not a. 


KX | DD W EGO "I 8 1 — PI — 2 = 


geſtion of a Devaſtavit by the former Exe. | 
cutor, 1 Vent. 292, „„ 
On the other ſide, it was ſaid, that the 


Word Devaſtavit was not in the Declaration, 


before the Husband, he ſhall be chargeable 
with the Arrears of Rent incurr'd in the Life 
of the Feme, 1 Roll's Abr. 35 1. Lett G. nu. 1. 
So in the Caſe in Queſtion, becauſe the 
Defendant converted the Goods to his own 
proper Uſe, which ſhould go to ſatisfy the 


And the Caſes of Mbeately and Lane, Trot- 

an and James, and the Caſe of Mounſon and 
Bourne before cited on the part of the Defen- 
dant, were cited on the part of che Plaintiff; 
and alſo the Caſe of Cory and Thin, 2 Sid. 102. 


and 


Debt. 


and Thin) which is the ſame Caſe in Effect 
with Wheatley and Lane's Caſe, was cited on 
2. N de part of the Plaintiff, and by them it was 
inferr' d, that the Averment in the Caſe in 
i: WM Queſtion well lay to charge the Defendant. 
n. And as to the Objection, that the devaſta- 
e. it was a Perſonal Tort, and moritur cum per- 
of Wm; it was aniwer'd, that in this Caſe the 
Baron and Feme were guilty of the Tort, and 


o thetefore the Survivor ſhall be charged. If 
ic Inn and Feme do a Treſpaſs, an Action 


& MW licch againſt the Baron after the Death of the 
„ne; and fo of Detinue and Trover. And to 
prove that the Waſting of the Goods in this 


a. W Caſe was the Waſting of the Baron, it was 


g. dad, that it was ſo adjudg' in King and Hil- 
6. | 5 ; 


's Caſe, 1 Cro. 603. 


Powel Juſtice. The Caſe of Cory and Thin 


he vas the firſt Caſe that brought an Averment 
n, Wot a Deveſftavit, in che Caſe of an Executor 


n- Wor Adminiſtrator himſelf: But this Caſe goes 
m a Degree further, to charge the Defendant 


for Wafer the Death of Feme Executrix. But if 


th the Baron after the Death of the Feme can't 


le be charg'd on a Devaſtavit return'd in the 


if; Life of the Feme where ſhe dieth before Judg- 


1, nent; @ fortiori, he can't be charg'd in this 


he Wale, where the Feme died before any ſuch 
yn Return. A Devaſftavit is 2 mere Tort, and is 


fo. 574. 


he the Tort, of the Feme. And I have heard the 


ble Nord Hales ſay, that he was of Council in 
che ſaid Caſe of Cory and Thin, and that 
he had better Succeſs therein than he expe- 
ad, and that his Opinion was againſt that 
Caſe, and he wou'd not extend it further. 


1 fery good Will; ſhall all the Teſtator's 


Treby Chief Juſtice. If we can give Reme- 
dy in this Caſe, I am ready to do it with a 


Debts 


Debt. 
Debts be loſt by the Defendant's having the 
good Fortune, that his Wife died befor 


1 dim? Without doubt there is Remedy in 
iti Equity. 1 
1 Poel Juſtice. In Clifton's Caſe, Co. 7 750 
14 it is adjudg'd, that after the Death of the! 
. : Wife, Tenant for Life, the Baron ſhall not be | 
. . chargeable for Waſte ; altho' he himſelf did 
—_ the Tort, The Chief Fuſtice. The Reaſon there. ; 
i | of is, becauſe it can't be (aid, that the Bam ; 
30 1 5 tenuit ex dimiſſione, according to the Words of ; 
1 = — 
= Afterwards in Trin. 11 V. z. Judgment by | 
1 the Opinion of the whole Court was pro. 
it nounced for the Defendant, niſi cauſa ant 
k [ clauſum Termini, But before that Levinx mod . 


" j ved, that he might have time till the next; 
4 


granted him. But before that time the De 
fendant died, as I was informed by the ſaid F 
JJ A 
As to the principal Caſe here, vide Ent and ; 
| Withers's Caſe, 1 Ventr. 321. Brown and C 
lins's Caſe, 2 Lev. 110. Aſtry and Nevil's Caſc . 
133. Burrel and Richmond's Caſe, Carter 2 
Sir Brian Tuck's Caſe, 3 Leon. 241. in which, 
Caſe it is reſolv'd by all the Barons of thi: 
Exchequer, that the Executor of an Executoli: 
ſhall not be charged with a Devaſtavit madiſdi 
by the Executor of the firſt Teſtator, =, 
in the Caſe of the King, becauſe it is a per 
ſonal Tort only. | 1 


i! Term to argue the Caſe on the Equity of the 
1 Statute of 30 Car. 2. Cap. 7. which was readily h 


* Plume 


Dett. | 257 


Plumer & aÞ verſus Adams. 
Hill. 12 W. 3. 


4a m- 2 - — * 
* vt fo * 
A 2 fe - oO — — — 


_ F * 


8 wo = Ko as R 24 - 2 = —— een 
y . —.. . mr — 
c = A. K—rſ“ p 
ha ; OS PP N11. AN 5 - 
og > 2 =_ 


N Debt on Bond iy the Plaintiffs as Executors fo. 675. 
of R. N. Barr, That the Plainriff*s Teſtator . E 

ud the Deſendant's other Creditors by their Deed 8 wy 

lcenſed the Defendant to go, RC. without Impedi- 

nent or Arreſt for any Debt, &c. and in caſe of 

ech Arreſt they releaſed him by the ſame Deed: 

Provided that the Defendant within two Months 

aſigned and ſecured to the Uſe of the Creditors, all 

the Profits of the Tithes of the Rectory of S. prout 

per Concil erudit' in Lege rationabil' adviſat 

rel deviſat' foret. That according to the ſaid 

ſroviſo, W. B. the Defendant's Council learned in 

the Law, adviſed a Letter of Attorney to be ſealed 

hy the Defendant, and to be delivered to V. H. to 

the Vſe of the Creditors, by which the Defendant _ 

qpointed V. H. his Attorney to receive, &c. of 5 

ne Humberſtone, the Tenant of the Parſonage- 

Houſe, &c. all Rents or Sums, &c. for Tithes of 

the Rectory, to the Uſe of the Creditors, and gave 

tim Power to receive them, &c. and bound him- 

ſelf by the ſame Writing in 500 |. to the Creditors 

wt to revoke the ſaid Authority. That he had 

ld the ſaid Letter of Attorney, and delivered it 

It f 0 the ſaid V. H. Et hoc 8&c. Unde pet” ju- 

ade eic fi actio & c. To which the Plaintiff replies, 

i har the ſaid Writing ſuppoſed to be deviſed by the 

peda W. B. is not 4 reaſonable Aſſignment, but 
ade by Covin, &c. and traverſes that the ſaid 

W. B. is a Counſellor at Law. The Defendant 

yoins, that he was his Council at Law. The 
laintiff demurs, for that in taking Iſſue on the 

reverſe, the Defendant had added other Words 

wich were not contained in the Traverſe, {cil' 


8 ipſius 


. 


—. 


_—— 8 - _ — 
Ms * 
3 ; - bf 
"LA A 
. ö——— II 
a — — EDI 
CE ˙ —— — — 
Wet © Rigs a6 od 5 2 


= . 
ä — — 3 
— n 


— ˖ . I In S 
4 A — — — — - SS. 
- — * uy * 24 r 


— 


N 
5 us 
Wl 
4 1 
1 18 
wa 
W 
' A 
Wis 
44; 
270 
ly 7 
* Fn F 
15 
0 1 
1 
0 ” & 
I 
: 
13 
\ l N 
+. 
J : . 
7 1 
* +: 
[8 \ 
* q 
bt f 1 
C 1 5 
N 4 
Ie 
: + K Th 
* *% 
: . + 
3 LEG 
75 


TP 
BE. 2. 23 6 __ De Rs nn eee ae 
b — > —— — — — 2 


Deht. 


ipſius Johannis Adams, which pervert the Sen 
thereof, and ought to have been entirely leſt out. 
Theſe Exceptions were taken to the De 
fendant's Plea. | | 
1. That the Letter of Attorney deviſed by 
the Defendant's Council, as not a ſufficient 
and reaſonable Aſſurance to the Creditor 
according to the Intent of the Compoſition 
Deed : For thereby it is apparent, that it wa 
the Intent of all the Parties, that the Creditor 
ſhould have a ſufficient Security for theit 
Debts; or otherwiſe they were not oblig d t 
defer Proſecution for the Recovery thereoff 
but for the Space of :gwo Months. But thi 
Letter of Attorney is not a ſufficient Securi 
ty to that purpoſe for the Reaſons follow 
1 85 5p — , 
1. Becauſe the Security is by a Letter e 
Attorney, which is alway revocable 
the Pleaſure of him who made it, and th 
Clauſe of Forfeiture of 500 l. to the Cid 
ditors in Caſe of a Revocation of the Lei 
ter of Attorney inſerted in it, is not m4 
terial, becauſe it doth not appear but tha 
their Debts amounted to much more, an 
alſo becauſe by the plain and exprel 
Meaning of the Compoſition Deed ti 
Creditors were to have ſufficient Secl 
rity for the Satisfaction of their Deb 
out of the Profits of the Tythes, 2 
not to rely on any other collateral > 
curity. If A. covenants with B. to mak 
him ſuch Aſſurance of the Mannor ( 
D. as the Council of B. ſhall adviſe ; aq 
the Council of B. gives Advice, that Wh 
ſhould be bound in a Bond that B. ſn; 
enjoy the Mannor, 4. is not oblig d Wh 
ſeal it, decauſe it is no Aſſurance "wy 


4 


Debt. 
the Intent of the Covenant, Roll's Tit. 
Condition 423. nu. 1. And moreover the 
Deed belongs to the Attorney, and the 
Creditors have no Means by Law to 
compel him to deliver ir, ſo that they 

may ſue thereupon : And for this Rea- 
{on ir hath been adjudg'd, that if one be 
bound to ſeal a Releaſe to J. S. and he 
ſeals and delivers it to a Stranger to the 


Uſe of J. S. that is not any Performance, 


Noy 18. 4 Leon. 122. and other Caſes. 
2, Becauſe by the expreſs Words of the 
Compoſition the Creditors Debts are 
to be ſecured and ſatisfied by and out of 
all the Profits of the ſaid Tythes. But 
the Letter of Attorney is only to de- 
mand and receive to the Uſe of the Cre- 


ditors, all the Rents and Profits which 


were due from Thomas Humberſtone, the 


| Defendant's Tenant of a Meſſuage call- 
ed the Parſonage-Houſe, and Tythes ap- 
pertaining to the ſaid Rectory. But it 


doth not appear that Humberſtone was 
Tenant to the Defendant of all the 


Tythes belonging to the ſaid Rectory ; 


and the Words of the Plea are true, if 
he was Tenant but of part of the Tythes; 


and therefore he ought to have pleaded - 


that Humberſtone was Tenant of all the 
Tythes, Oc. according to the Words 
of the Proviſo; ſo that the Plaintiff 


might have taken Iſſue thereupon ac- 


cordingly. - 3 
2. Admitting that the Security was good, 


fir hat he had given Notice to the Creditors 
„hat Advice was given by his Council, and 
ener a Letter of Attorney was made in purſu- 
I . e ance 


jet the Defendant ought to have pleaded 


fo. 680. 


— — — — — 


me Debt. 


ance thereof, and to whom it was made 
and at what time; for otherwiſe it was in| 
poflible for them to know it. And for thy 
the Caſe of Royſton and Barton was cite 
which Intrat Trin. 11 V. z. in C. B. Rot. 1896 
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5 | In which Caſe it was adjudg'd, that if on | 
+ who is not a Party to a Compoſition- Dee 
120Y according to the late Act of two Third par 

W's 10 * « „ 

„ in Number and Value, brings an Action { 


— — 


his Debt, that the Defendant ought to plex 
that he hath given Notice to the Plaintiff , 
the ſaid Compoſition. Vid. Co. 5. 19. b. Higgi 
bottom's Caſe, and 3 Cro. 298. Stafford au 
| Bortome's Cdſe. Judgment was given for th 
Plaintiff, becauſe the Defendant had nc 
pleaded that Humberſtone had any, and wh 
Title to all the Tithes, &c. And for th 
Reaſon only, without ſpeaking to the othi 
Matters. TY 
| Note, That the Security was to be mai 
by the Advice of Council learned in t 
Law, without any mention of what Counci 
whether of the Creditors, or of the Defet 
dant; but on the Argument of the Ca 
that was not inſiſted on: Yet vide for th 
the Caſe of Hayward and Suppye, 3 Mod. Ri 
191. Lutwyche was of Council with t 
Plaintiff in the principal Caſe. 
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Blewet & 40 verſus Appleby. 


Trin. 10 V. 3. Rot. 1335. C. B. Wh 
fo. 666. INE BBT on Bond by the Sheriffs of London te 
Debt for a Bail- Bond; but in the Declaration ile 


"IM -4 the 507 alledged that it was made to them by the Ni 


Sheriffs of & Sheriffs. After Oyer of the Bond, the Condi 
London. | : FN. N 


Dett. 


;; ouly enter d in hæc verba, and then the Defen- 
unt pleads a fititions Writ to make the Bond with- 
in the Statute of 23 H. 6. which he pleads. The 
Plaintiffs reply, and pray that the Bond may be 
nerd in hæc verba, which is done accordingly, 
ind then they ſhew the true Writ, whereby the tak- 
ing of the Bond is warranted. 28 

The Defendant rejoins, and the Plaintiffs ſurre- 
un, and the Defendant rebuts, and then the Plain- 
ifs demur thereupon : But foraſmuch as it was 
reed that the Rejoinder, Surrejoinder and Rebut- 
ir, were not material to the Determination of the 


Print in Controverſy, I have, to avoid Prolixity, 


mitted them. | 

In this Caſe it was agreed, that by the 
Bar the Declaration was made ill prima facie ; 
ecauſe it was not alledged, that the Bond 


as made to the Plaintiffs by the Name of 
Sheriffs: And then the main Queſtion was, 


f the Plaintiffs by their Replication might 
mend and make it good by the Entry of the 
ond on Record? And for the Defendant it 
"as inſiſted that they could not; for the De- 
aration as it was at firſt, is that which is the 
oundation of the Suit, and to which the 


hefendant is to anſwer, and on which the 


ourt is to give their Judgment; and there- 
Ire it ought to be perfect at firſt, and if it 
e not ſo, Advantage is given to the Defen- 


ant, which he hath taken by picading a_ 


vod Plea in Bar, which ought not to be 
ſoided by the doing of a thing which might 
we been done before, and by ſuch means 
trick the Defendant, who, notwithſtand- 
Is any thing that appears, had another good 
a in Bar of the Action, if that Advantage 
d not been given him. If Debt be brought 


painſt an Heir, and in the Declaration it is 


84 not 


r — — _ 


— —— — "=. 2 — 2 - 5 
8 * . ̃— Ä - #4 vn EZ N 
wo - „„ "oy os” —— 3 4 2 * — * 
* - — 3 — * — . 2 — * a 2 N * _ — = — 
— > — — — v — 2 — 5 by — I 96 * 22 LIP * £2 — 1 — of — 7 os * — Wn — . — 
4 * 3 2 — — — - (0-7 4 — & — 2 ©. 9 g = E " — * nog — 4 - oy 4 4 A 
— — - mt P Its — —— LL 4 82 * * . . - dad : E zz ©: well — —_— —"—_ — act. * 
. "Eo i 7 — 5 A — > * 92 — _— ** ed * * Se AZ: « * 
1 - DIST. Sx - — 2 — nm ny - — — — A ICH a Ct, — * R A — * __ EE I * _ 2 = 
DES ITE IEEE TR FFT T—T—T—TPTPTdT—TFTT—T—T—TFT—T—.... ̃ͤ—ͤ— — — ꝛ˙Ü. ˙ —»— ER ĩͤ Ee RE — — 
—— 4 I = — —— — — * 3 5 — — — I — 2 To inet 3 Fa 2 - — 2 72 * +: ” — 2 4 P_—_ — uS- wa 8 < 
. 2 . — 7 — * a 9 0 8 9 — — —— — - — 4 . . S - — „ e 2 i „ . CY - — — 
n — — a > 5 : N N 4 3 T 7 2 rt Ro 2 OI — — 2 — — 3 Po — a” 7 2 a—— 
— , — rr L — 2 D = 2 2 uy * — <= —— 2 * * - Win. ” - 21 A 
= _—_ 3 <= CR EE EEE IS 1 — 8 — EE =» I = ore ER 3 EI IO ES 
* - : tz 2 ——— — — 
f ITY — 8 


* — ——  ——— 
6 RN — +. ———— 
2 EDS 
— 2 +. — 
< ” . =. —= > Ro 8 - 
n 


© es 


— 
—_— _ . " * 


fo. 686. 


and then demur ? Certainly No. The Bon- 


ration, and that not being done by him, 


was made to them as Sheriffs. And as to tl 


impoſſible to make an ill Declaration agait 


Debt . 


hot alledged that the Heir is bound; can did 
Plaintiff, after Plea pleaded, enter the Bond 


alſo on which the Plaintiffs have declared! 
varies from the Bond enrolled : For thi 
Bond in the Declaration is to be intended of 
Bond made to them in their private perſona 
Capacity, and the Law will fo intend ; an 
the Bond which is enrolled is made to ther 
in their Capacity as Sheriffs. If an Adio 
is brought againſt one by Bill in B. R. if 
appears by the Declaration that he is n0 
chargeable but as Executor, the Bill ſhall 
bate ; and ſo it is adjudg'd, 1 Saund. 111. i 
the Caſe of the Dean and Chapter of Bui 
v. Guiſe, So if an Original is brought againl 
one in which he is not named Heir, if th 
Declaration be againſt him as Heir, it is il 
and ſo it is adjudged by the whole Court 
20 H.6.5.a. Treby Chief Juſtice was of Ol 
nion, that the Defendant having taken 0 
of the Bond, he ought to have enterd f 
and then it had been Parcel of the Decli 


might be done by the Plaintiffs. And if tl 
Lefendant had pleaded non eſt Factum, 
would have been found againſt him ; and] 
is the pleading of the Statute which gave tl 
Plaintiffs Occaſion to ſhew that the Bot 


£” 


Objection, that if Debt be brought agail 
one as Heir, and in the Declaration it 154 
ledg'd that he was bound as Heir, that it isi 
he ſaid, that in that Caſe the Declaration 3 
pears to be ill, but in this Caſe not, and it 


an Heir to be good by a Replication. Ate 
long Debate, Cooke Chief ce | 


Debt. 263 
aud ten Precedents of Writs and Declara- 
tions directly according to the Writ and De- 
elaration in this Caſe, all which Precedents 
were enter d Mich. 24 C. 1. Rot. 1154, 1155. 
And thereupon Judgment was given for the 
plaintiffs by the Aſſent of Powel Juſtice, who 
before was of Opinion againſt the Plaintiffs, 
Birch, now one of the Queen's Serjeants, 
and Lutwyche, of Council with the Defen- 
dant; Fuller and Girdler, and others with the 
Plaintiffs. . 

Vide the Caſe of Prince and Crompton, antea 
pg. 238. for the like Variance between the 
Writ and Declaration as is in this Caſe. 


Blacket verſus Criſſop. 
Mich. 9W. 3. Rot. 363. C. B. 


— 


EBT per nup' Vic' Northumb' on Bond to fo. 686. 
proſecute a Replevin, &c. and indempnify Debt by the 
the Sheriff, &c. Bar, by the Statute of 13 E. 1. Sheriff of 
Demurrer and Joinder in Demurrer. Northumb 
Judgment by the whole Court that the fo. g87. 
Bond was good and made according to com- 
mon Practice. Levinz of Council with the 
Plaintiff, and Lutwyche with the Defendant. 


— 
88 


Studholme & Ux' Execatrix of Richard 
Morriſon verſus Mandall. 


"te oo. Brace. ⁵ 
Trin. 9 "48 ma 1904 „ Debt by 
N Debt on Bond made to the Teſtator for the Executors on 


. Bond to per- 
Performance of Covenants in a Leaſe made be- form Cove- 


een the Teſtator and the Defendant, whereby the nants in a 
[ N Teſtator Leaſe. 


fo. 693. 


of the Value of 3 I. and that at whe End of the Tem 
the Defendant had not left as good Stones, nor given 


worſe than thoſe which were there at thel 


 Covenantor's Advantage, and therefore he 
performed ; and therefore he ought to have 


eth himſelf to reſign a Benefice, he ought to 
- procure the Biſhop to accept of his Reſigna- 


Debt. 


Teſtator demiſed to the Defendant a Mill, &c. 
habend' for 13 Years ; and the Defendant thereby] 
covenanted, inter alia, to leave as good Mil. 
ſtones on the ſaid Mill at the Expiration of the (ail! 
Term, as when he entred, or elſe to give Satisfa. 
tion in Money for as much as they ſhould be worſe, 
according to the Diſcretion of the Parties that view. 
ed the ſame at the firſt. Bar, That at the End if 
the Term he left two Stones, and that the Par. 
ties who firſt viewed them, had not agreed hoy! 
much they were worſe, &c. and as to the other Co- 
venants pleads general Performance, The Plaintiff 


—. 


rene 


Jad - — r 8 


crave Oyer of the Indenture, and reply, that at the 


time of the Defendant's Entry thgge were t0 Stoner 


any Satisfaction in Money. The Defendant reſoin, 
and only repeats his Bar, Demurrer and Joinder} 
in Demurrer. | C 

The Plaintiff's Council objected, that it 
was incumbent on the Defendant to procure 
the Perſpns who view'd the - Mill- ſtones at the 
time of the Defendant's Entry into the Mill} 
to adjuſt how much the Mill-ſtones, which! 
were. left at the End of the Term, were 


time of the Defendant's Entry into the Mill; 
and that for Default thereof he had broke his 
Covenant; for by his Plea he doth not pre- 
tend that he had left Stones as good as the 
firſt were. The disjunctive Covenant is the 
ought to ſhew, that the one or the other 15] 


procur'd an Adjudication, as if a Man bind 


tion. So if a Man is bound to pay 1000. 5 
94 ; R 3 | | 0 : 


Debt. 


o much as F. S. ſhall appoint, if he would 
excuſe the Payment of the 100 l. he ought to 
procure J. S. to appoint a leſs Sum to be paid. 


To which the Defendant's Council anſwer'd, 


that by the Covenant he was to leave as 
good Mill-ſtones at the End of the Term, 


255 were in the Mill at the time of his En- 


trance, or to give Satisfaction in Money for 


ſo much as they were worſe, according to the 


Diſcretion of the former Viewers thereof; 
ſo that the Covenant is in the Disjunctive : 
And in a Disjunctive Covenant, if one part 


thereof decomes impoſſible, the Covenan- 
tor is excus'd from performing the other 
| part, 21 E. 3. 29. b. 15 H. 7. 2. a. and Dier 


262. were cited. And it was alſo ſaid, that 
this Caſe was like a Bond of Submiſſion to 
an Award, and therefore the Defendant was 
not bound to procure the Viewers to make 
any Adjudication, and they not having made 
any, and the disjunctive Covenant being for 
his Advantage, he was entirely excuſed. 
Whereupon it was ſaid by Powe! Juſtice, that 
Conditions are for the Benefit of the Obli- 


gor if poſſible, but if impoſſible, the Bond 
5 abſolute. There is no Impoſſibility in this 
Caſe, if the Viewers could not be procurd 
to adjuſt the Damage: yet the Defendant 


might have left as good Stones at the End of 
the Term as were there at his Entrance, 
which is the other part of the Covenant. 
This Caſe is not like a Submiſſion to an Ar- 
bitrament, for thereby both Parties bind 
themſelves to ſtand to the Award of the Ar- 


bitrators, but neither of them binds himſelf 


to procure them to make the Award. But in 


this Caſe the disjunctive Condition being 


ior the Defendant's Advantage, he ought to 
WR | procure 


fo. 694. 


fo. 695. 


41. 


Caſe had ſpoken with two of the Judges in 
| Laughter'sCaſe,who affirm'd to them thatthere 
St. John (as Treby Chief Juſtice ſaid) was thus; 


to make a Leaſe to F. S. for his Life before 


and Poel Juſtice being only preſent.) 

, J. b. 
Cro. El. 539. by the Name of Eaton and Menox v. Laughter, 
P. 1. 716. P. more at large than in 5 Co. and for the Reſo 


thoſe Caſes and Books. Vide 3 Cro. 396. Gr: 


Rep. 264. Baſſet's Caſe, 2 Jones 95. Warne! 


Debt. 


procure the firſt Viewers to make an Adjudi. 
cation of the Damage. Laughter's Caſe i; 
good Law ; but the Reaſon thereof given in 
Co, 5. hath been denied. If one binds him. 
ſelf to pay 107. or ſo much as F. S. ſhall ap. 
point, if F. S. will not appoint any Sum to 
be paid, the Obligor ſhall pay the 10 J. If 
one is bound to make a Leaſe to F. S. or to 
pay him 100 l. before Mich. and F. S. dieth 
before Mich. the 100 l. ought to be paid. 
Treby Chief Juſtice did not ſpeak much to the 
Caſe; for he ſaid he took it to be a plain 
Caſe for the Plaintiff, And he ſaid that he 
had been inform'd by Dolben Juſtice, that the 
Reaſon of Laughter's Caſe had been denied in 
a Caſe in the time of St. 7ohn Chief Juſtice! 
of C. B. and that two of the Judges in this 


was no ſuch Reaſon given for the Reſolution 
in Laughter's Caſe. The Cale in the Time of 


A Man covenanted, in Conſideration of 1000. 
Mich. or to repay the 100 J. and F. S. died be- 
fore Mich. And it was reſolv'd that the 100! 
ſhould be paid. And the Plaintiff in the prin- 
Cipal Caſe had Judgment (the Chief Juſtice 


The Cale of Laughter is reported in 3 Cre.z98] 


lution in this Caſe and the Reaſon thereof, ſee 


ningham and Ewes's Caſe 718. Mills and Woids 
Caſe 864. More and Baker v. Morecomo, Mad, 


and White's Caſe, 3 Lev. 137. Stanley a 
| | Fearnt s 


Debt. 


Fearne's Caſe, 1 Mo. Rep. 264. | Baſſet's Caſe, 
2 Mod. Rep. 200, the ſame Caſe, and the 
Notes in the Margen in the New Dier. 262. 


pl. 30. Nota. 


bayor, Admin of William Sayor, v. Clayton. 
Paſcb. 11 V. 3. Rot. 341. C. B. 
N Debt on Bond made by the Defendant to the oh 


Inteſtate, the Defendant craves Oyer of the gond by an 
Bond (which is entred in hæc verba) and then Adminiſtra- 


pleads in Abatement, that as well the to others na- tor. 


med in the Bond as the Defendant bound themſelves 
jointly, &c, Demurrer and Joinder in De- 


— oo, 
Wright Serjeant for the Plaintiff. This 
Bond is joint and ſeveral by Reaſon of the 


laſt Words, Obligo me Hæred &c. for it is all 


one as if it had been ſaid by all the three ſe- 
veral Obligors ſeverally, ad quam quidem ſolu- 
ionem obligo me & c. And he alſo took ano- 


ther Exception to the Plea, viz. That it did 
not appear thereby that the other Obligors, 


or one of them, was alive at the Time of the 
Purchaſe of the Original ; and it ſhall not be 
intended, eſpecially in a Plea in Abatement. 


398 And for that he cited 3 Cro. 494, 495. Aſcue 
be v. Hollingworth, which is a Caſe in point in 
eſo Effect. TT 1 . 
lee On the other ſide it was inſiſted by Girdler 
GrM 25 to the firſt Objection, that the Words obli- 
nol go me Cc. were void, becauſe it was thereby 
11M 2lcogether uncertain to whom they are to be 
une referr'd. And as to the other Objection he 
and faid, that it ought to be ſhewn on the other 
ne 


ſide that the other Obligors were dead; and 


for 


fo. 696. 


fo. 697. 
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the Defendant reſpondeat ouſter, and then he 


been pleaded in Abatement of the Action, 


was pleadable in Bar, and for that he cited 


ven by Wright Serjeant. But the Chief Juſtice 


bound. But this Point was not reſoly'd by 
ehe_ Court, 5 


dition, which being very ſpecial, followeth at oy: 
„ That 


Debt. 


for that he cited 3 Cro. 544. Aſcue and Hullin. 
worth's Caſe. 1 Sid. 420. Chappel and Vaughan, | 
Caſe, and x Saund. 291. ſame Caſe. But 
Quere if thoſe Caſes make any thing for 
the Defendant. Judgment was given that 


pleaded the ſame Matter in Bar, with an A. 
verment that the other Obligors were alive; 
whereupon Judgment was given for the 
Plaintiff becauſe the Matter was not pleada. 
ble in Bar; and the Matter ought to have 


SC. Eos oe oo: — I _R_ 


altho' it was then inſiſted by Levinx that it 


Co. 5. Robinſon's Caſe. But I don't apprehend 
that that Caſe maintains what was ſaid. {| 
Note, That Powel Juſtice was of Opinion, 
that the Bond in the principal Caſe was 
joint and ſeveral for the Reaſon before gj- 


{aid he much doubted how it could be diſtri- 
butive to all the Obligors. To which Powe! | 
{aid, that the Heirs are not bound before the | 
Words Ad quam quidem ſolutionem Oc. And if 

by thoſe Words the Bond is not ſeveral, they | 
are not bound. And certainly it was the In- 
tent of the Parties that their Heirs ſhould be 


» * 


Dottin verſus Dowrich. 
Trin. 12 V. 3. Rot, 1313. C. B. 


TN Debt on Bond for 2001. dated 5 July, 10 
I W. 3. the Defendant crav'd Oyer of the Con- 


Debt. 


at whereas the good Ship Mary Anne of Ply- 
&| 3 John Neale Maſter, * 16, Lf 55 
s, at the Iſle of May, bound from thence to 
Virginia, and from Virginia to Plymouth, or 
ſome other Port in England, for the Diſcharge 
he | and Ending of her ſaid Voyage; And whereas the 
A abovebounden Nathaniel Dowrich hath this Day 
"WH received of and from the abovenamed George Dot- 
he | tin the Sum of 100 l. of lawful Money of Eng- 
W land, 0 be born and adventur'd in and upon the 


b ſaid Ship, for and during the ſaid intended Voyage. 
n. Nou the Condition of this Obligation is ſuch, That 
1 be ſcid Ship were ſafe at the Iſle of May on the 


oe and twentieth Day of March laſt paſt, and 

nd well and ſufficiently Mann d, Victualld, Tackled, 
and provided for the ſaid premiſed Voyage; and be- 

ing Jo Mann'd, Victualld, and provided, did or 


Ki ſhall proceed in the ſaid Voyage, and having finiſh'd 
" be ſame, do return to Plymouth, or ſome other 
ce Port i= England hich ſhall happen to be the Pert 
ri. be, Piſcharge ; then if the abovebounden Natha- 
„nie Dowrich, bis Heirs, Executors, Adminiſtra- 


he rs or Aſſigns, do and ſhall well and truly pay, or 
mi Kh % t0 be paid, unto the avovenamed George 
ey Dottin, his Executors, Adminiſtrators or Aſſigns, 
n. fall Sum of 125 l. of lawful! Money of England 
be %% Twenty) Days next after the ſafe Arrival of 
by the ſaid Ship at Plymouth, or elſezvbere within 
England, as aforeſaid, that ther this preſent Obli- 
gation to be Void; otherwiſe to be in full Power, 
— WH Force and Virtue. And then pleaded that the Ship 
was ſafe at the ſaid Iſle of May the ſaid 25 Mar. 
well Mann d, Victuall'd and Tackled; that the 
Ship arriv'd at Virginia, @'c. But by Streſs of 
Weather in the Voyage from the Iſle of May to- 
10 ird, Virginia, was diſabled, &c. Replic', 
n- bat the Defendant voluntarily permitted the Ship to 
5 become unable for want of Repairs, with an Inten- 
. tion · 
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fo. 700, 


in the Bar, abſque hoc that the Defendant per. 


ly provided for, which is a principal Part of 
the Condition; for the Plea only faith, that 


comprehended in the Words mann d, victualli 
and tackled, But the Court was of a contrary 
Opinion, becauſe in the Words provided for, 


in England. But to that the Court ſaid, that 
was a Default in the Defendant, becauſe he 


that no Default was in him: For it may be 
the Voyage by Force of Wind; but that 


provided for, and ſo by that means was weak] 
to reſiſt the Wind; and for that the Plaintiff 


Dett. 
tion to defrand him. Rejoinder repeats the Matte, 


mitted the Ship to become unable, &c. Demurrer 
and Joinder in Demurrer. 

The Plaintiff's Council did not inſiſt to 
maintain the Replication, but took an Ex. 
ception to the Plea in Bar, viz, that it is not 
thereby alledg'd that the Ship was ſufficient. 


the Ship was well mann'd, victualled and 
tackled, but nothing is ſaid as to any Provi. 
ſion made for the Ship. To which the De. 
fendant's Council anſwer'd, that that was 


the neceſſary Reparation of the Ship was 
comprehended. And then it was inſiſted for 
the Defendant, that, as the Condition is pen- | 
ned, the Defendant was not to pay the 1251. 
till after the Arrival of the Ship to ſome Port 


the Intent of the Condition was, that if the 
Ship did not arrive by reaſon of any Default 
in the Defendant, yet he was to pay the 
125 J. And it is highly probable that there 


hath not anſwered to a material Part of the 
Condition, viz. the Proviſion for the Ship. And 
the rather, becauſe nothing material is ſaid in 
the other Part of the Plea to make it appear 


aw ond Swann — YI Lu ſneamtS N — W 1 —_ 


true that the Ship was diſabled to perform! 


might be by reaſon the Ship was not well 


had! 


. © "Boot: 271 
had Judgment by the Opinion of the whole 
outet. 
Poe! Juſtice ſaid, that the Defendant 
ought to have pleaded according to the 
Words of the Condition. But the Chief 
ſuſtice ſaid, that he ought to plead according 
to the material Words of the Condition; for 
if there are ſynonymous Words in the Condi- 
tion, it is ſufficient to uſe one of them. But 
yet in this Caſe the Plaintiff had Judgment 
for not anſwering to one of the Words of the 
nn ER | 
Note, In the Plea in this Caſe it is ſaid, 
that the Ship was tuta apud præd inſulam Maii 
criſten in partibus tranſmarinis, vix. apud Chud- 
fd kigh pred” which, as 'twas ſaid by the Court 
Jin Davis and Yales's Caſe poſtea, Pag. is 
epugnant and abſurd, And J alſo by good 
Authority take upon me to ſay, that in this 
(aſe it was not neceſſary; for the Bond be- 
og made in England, an Iſſue on any thing 
bat done beyond the Seas may be try'd where fo 
the Obligation is alledg'd to be made, as ap- 


1 pears in the firſt Inſtitute, 261. and other 
ne Books; of which I have taken particular No- 
ere ice here, to prevent the like Abſurdities (if 


he poſſible) for the future, for I have ſeen many 
che Pleadings with thoſe repugnant Words in 
Wy chem. e Ty 
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The Earl of Plymouth v. Sam' James 0 4 


fo. 711» 0 Other Comes Plymouth ec. pon Cc. J. W. 
Diſtent fo of . flium & bered J. W. T. B. flium & band 
vying a Fine T. B. Cc. quod ſint Oc. ad reſpondend præſu 
of Lands in Comiti de placito quare cum idem Comes muy 
antient De- exiſt it & per 10 annos &c. ſeiſit fuit de Manerio d 
meſne. B. &c. inDominico ſuo ut de feodo quod quidem Ma. 
nerium eſt & a tempore &c. fuit de antiquo Domi. 
nico fc. ac omnia terre &c. placitabi! & plac- 
tat fuer in Cur Maner ill per parvum breve d 
recto G c. Præd Samuel &c. præmiſſor nnl 
ignar machinan &c. quidam Finis fe levavit in 
Cur Domini Reg' de Banco hic ſcil” & c. coram &. 
inter præfat J. W. patrem &c. queren & prefat'| 
J. B. patrem &c. deforcient de & c. Unde duo Meſſud 
ag Cc. ſunt & tempore le vationis &c. fuer tent dt 
Manerio præd & a toto tempore ſupradict' uſque 
Cc. in Cur Manerii placita & placitabil” fun 
Cujus quidem Finis pratextu eadem duo Meſſuag 
c. liberum Tenement ec. devener in Deception} 
Cur præd & ad Exharedation' ipſius Comilii 
quoad c. ad dampn Cc. Ie 
& -1> On the Occaſion of this Writ of Diſceit, 
Jo I obſerve, that there is no Original Writ ol 
Diſceit in ſuch Caſe as this is, either in Fitz- 
herbert in his Natura Brevium, or in the Regi- 
ſter. In Fitz. 98. 4. it is only ſaid, that ita 
Man levy a Fine of Land in antient Demeſne 
at the Common Law to another, the Lord ol 
the antient Demeſne ſhall have a Writ 0 
Diſceit againſt him that levied the Fine and 
him that is Tenant, True it is, that in the 
. II | | Regilter 


__ —— oo tt. — 3 * 


Diſceit. 273 
Regiſter, fo. 13. b. there is a Venire facias or 
ire facias (which is all one in Effect) to an- 
nul a Fine levied of Lands in ancient De- 
meſne, which Writ is founded on the Te- 
nour of a Fine tranſmitted out of Chancery to 
the Juſtices C. B. ſub pede Magni Sigilli, Which 
Writ requires the ſaid Juſtices to do Right 
vocat” coram eis quos fore evocandos videretꝰ and 
vide for that a Caſe on ſuch a Writ, 21 A/. 
1. 13. I can't find in all my Books of Entries 
any Precedent of a Writ of Diſceit for the 
vying of a Fine, &c. fave three; the firſt is 
in Winch 26, 27. which is brought againſt 
the Plaintiff in the Fine only; and there is a 
Demurrer to the Count, and yet by the Re- 
cord it ſelf, which I have cauſed to be ſear- 
ched, Judgment is abſolutely given for the 
Plaintiff, and a Writ of Inquiry of Dama- 
ges is awarded becauſe the Demurrer was in 
Bar of the Action. The ſecond Precedent 
is in Hearn 93. And in that the Writ is 
brought againſt the Deforceant only. And fo. 713. 
the third Precedent is in Brownl, Rediviuns 25, 
And that is brought againſt the Plaintiff and 
Deforceant in the Fine. And beſide what is 
ſaid by Fitzh. as before, it is reſolv'd in the 
laid Book of Aſſizes before-cited, that all 
thoſe who have Eſtates in the Land, either 
in Poſſeſſion, Reverſion or Remainder, ought 
to be Parties to the Writ ; and therefore in 
that Caſe a Scire facias was awarded to warn 
one who had an Eſtate in Remainder. But 
in the Caſe of Zouch and Thompſon, which is . 210. p. i. 
entred Hill. 7. W. z. Rot. 1832. C. B. there inn 
2 Writ of Diſceit, &c. the Fine was levied 
between Stephen Thompſon Plaintiff, and John 
Sellon, and Elizabeth his Wife, Deforceants ; 
who being all dead, the Writ of Diſceit was 

| N brought 


Brother and Heir of the ſaid obs Sellon, an 


here is not like to the Caſe of Veiors and P- 


unreaſonable that the Act of God ſhould de 


_ neceſſary) may be brought in by Scire facias, 


| Caſe of Zouch and Thompſon, that in the Writ 


fed non allocat becauſe Tenant for Years, Te- 


Diſceit. 
brought againſt Chriſtopher Thompſon, Son aul ue 
Heir of the ſaid Stephen, and William Sell C 


one James Goodyer Tertenant and a Purchaſe 
by the Fine. And theſe Exceptions wer ere 
taken to it. 
1. That this Writ doth not lie againſt x 
Heir becauſe it is a perſonal Tort & mority 
cum perſona, and for that 18 E. 4. 11. 4. wie. 
cited, but non allocat'; for per Cur the Caf 


nors, in which Caſe the Action is confin WM; 
to the Life of the Parties; for here it is no 
a mere perſonal Tort, but a Diſheriſon o 
the Lord of the Mannor, and therefore it i 


feat the Lord of his Action. 
2. Another Objection was, that if thi 
Action would lie againſt the Heir of Tobi 
Sellon, one of the Conuſors of the Fine, ther 
the Writ ought to be brought againſt thi 
Heir of Elizabeth, the Wife of the ſaid Fohn 
Sellon, who was joint Conuſor with him 
But non allocat* becauſe the Tertenant is the 
proper Party to this Action and others (1 


Fitzh, Fines 30. Mn 
3. Another Objection was made in the 


and Count the Plaintiff is named Dominuy 
Manerii only, without ſhewing any Eſtate 
that he had in the Mannor, and that the 
Writ and Count were ill for that Defect: 


nant for Life, &c. ſunt Domini pro tempore, and 
if it was neceſſary, the Words ad Exhæredatio- 
nem are ſufficient, and for the Loſs which 
they ſuſtain may have an Action, Another] 


Diſceit. 


hueſtion was made in that Caſe, whether 


gution of the Court was, that it ſhould be 
ers d not only in Reſpect of the Lord, but 
eſe Caſes were cited. 

Another Difference between the ſaid two 
recedents in Winch and Hearne is in this, 
hat in Winch it is ſaid that the Lands were 
Phcitat” & placitabil* in Cur? Manerii coram Bal- 
ud © Sectatoribus ejuſdem Cur” : And in Hearn 


is before whom holden. And ſometimes it 


uſo. And all the 


wad the Purchaſor alſo; and for that di- 


tis only ſaid, in Curia Manerii, without ſay- 


; pleaded in Curia Manerii, with the Addi- 
on of theſe Words, * par vum breve de Recto 
e Ways are warranted 
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e Fine ſhould be revers d quoad the Benefit 
the Lord only, or entirely. But the Re- 


fo. 7145 


ty che following Precedents, Raft. tit. Ancient 
"0-meſne, 1 and 3. Hearne 351. Ver Intrationes 
ag rinted 1546. fo. 91, 135 and 149. Brownl. 
the 


Riſe. tit. Droit Cloſe, x Brown's Entr. 1, par. 2. 


imm on 2. Nu. 13, 15. Pymock and Hilder's 
miſe, 2 Cro, 5 59. Where in Ejectment the 
(Hetendant pleaded that the Lands were An- 


Right Cloſe. The Plaintiff replied that the 


nd adjudg'd a good Traverſe ; altho' it was 
(jected, that that was but the Conſequence 


at the Court ſhould be ſaid to be holden 
ram Ballivs & Sectatoribus. But as to that 
tis to be obſerved, that in all the ſaid Pre- 
tdents in which the Court is mention'd to 
be held before the Bailiffs and Suitors, it is 


. 504. Raſt. Falſe Fudgment, Nu. 7, 8, 9, 14. 


ent Demeſne and pleadable by Writ of 


ands were Copyhold, &c. abſque hoc that 
ey were pleadable by Writ of Right Cloſe, 


Ancient Demeſne. But that which to 
bme would prima facie ſeem ſtrange, is, 


Diſceit. 
ſaid either coram A. B. & C. D. Ballivis & 
Sectatoribus, or coram A. B. & C. D. &c. Ball. 
vis & Sectatoribus & c. And then it is to be in| 
tended, that the Bailiffs were not only the 
Bailiffs of the Mannor, but alſo the Suitor! 
of the Court; for without doubt the Suitord 
are the Judges of the Court, as appears in 
Inſt. 269. and ſeveral other Books, particu 
larly in 3 Leon. 63. Abraſeal arid Nurſe's Caſe} 
for in a Writ of falſe Judgment in a Writ of 
Right Cloſe, it was objected for Error: 
ſtrenuouſly as it could be, that the Writ wa 
directed to the Bailiffs of the Lord of thi 
Mannor that they ſhould do Right, &c. and 
yet it appears by the Record that the Pleq 
was held before the Suitors, and not beforg 
the Bailiffs. But notwithſtanding the Jude] 
ment was affirm'd on good Conſideration, f 
it is ſaid in the Book. But on the wholg 
Matter (as I apprehend ) if one ſhoulf 
plead, or if it ſhould be alledg'd in a Writ of 
falſe Judgment, that the Court was held be 
fore A. B. & C. D. Ballivis, & E. F. & G. H 
ſectatoribus Cur præd it would be ill. 
Ballivus Manerii eſt quaſi Vicedominus; nan 
Domini loco omnia adminiſtrabat infra Manerium! 
tantaq; olim ejus erat celebritas, ut, abſente Pomiſ 
no, Brevia aliquot Regia illi tanquam Dominl 
mandarentur. Spelman's Gloſſary 69. | 
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Ann Bates, late the Wife of Ralph Bates, 
verſus Thomas Bates. 


Trin. 8 V. z. Rot. 1453. C. B. 


10 UN in a Writ of Dower unde nihil ha- 
bet, of Lands in ſeveral Villages. Bar, by 
Guardian, n'unques ſeiſie que Dower, and Iſſue 
thereon, And a ſpecial Verdict is found, on which 
the Caſe is but thus; Lands are limited to A. for 
Life, Remainder to B. and C. for Years, Remain- 
ler to the Heirs Male of the Body of A. And the 
ſoe Dueſtion was, If by reaſon of the intervening 
Eſtate for Years, A. was ſo ſeiſed that his Wife 
r,, ES: 

This Caſe was firſt argued Mich. 9 W. z. 
1697. by Wright the King's Serjeant on the 


Council with the Tenant. And the ſole 


the Demandant's Husband was ſo ſeiſed that 
the Demandant was dowable. And as to that 
the Caſe is but ſuch, Lands are limited to 


Years was no Impediment to the Execution 
of the Eſtate Tail. And altho' the Eſtate for 
Life and this Inheritance, were not ſo con- 


224 


merg'd or deſtroy'd, yet the Eſtate Tail was 


veſted in the Husband. And that a Term 
: T7 2 for 


part of the Demandant, and by Birch of 


Poiht which was made in the Caſe, was, if 


the Uſe of A. for Life, Remainder to B. and 
C. for Years, Remainder to the Heirs Male 
of the Body of 4. And for the Demandant 
it was ſaid, that the intervening Eſtate for 


ſolidated that the Term of Years ſhould be 
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fo. 719. 
Dower um- 
de nihil habet. 


Salk. 254. 
5.4 3.0 


fo. 729. 


fo. 730, 
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Dower. 


for Years is not any Impediment to Dowedl 
it was ſaid, that a Woman ſhall be endow$ 
of the third part of a Reverſion expectant on 
a Term for Years, and of the third part off 
the Rent reſerved thereon. Rolls Tit, Dol 
678, nu. 7. If there be two Joint-Tenants in 
Fee, and one makes a Leaſe, that is no Se. n 
verance of the Jointure. And it was fad 
that this Caſe was not like to Stephens and 
Britridge's Caſe, 1 Sid. 83. for there was an 
intervening Eſtate for Life. And if the Hul. 
band in this Caſe had made a Feoffment in 
Fee, it had been a Diſcontinuance of the 
Eſtate. But for an Authority in Poinc} 
Perkins Sect. 336. was Cited, where it is ſaid 
in the very 155 Caſe, that the Wife is dow. 
able; for the meſne Remainder for Years! 
ſhall be no Impediment, but that the Free. 
hold was ſufficiently rejoin'd in the Husband 
fimul & ſemel. . 3 5 
Of the other ſide it was argued, that the 
Freehold and the Inheritance ought to be in 
the Baron ſimul & ſemel, or otherwiſe the Wife 
{hall not be endowed ; and for that, Perkins 
Set. 337. was Cited. But in the Caſe in 
Queſtion he was but Tenant for Life, and! 
he could not have made a Leaſe as Tenant) 
in Tail according to the Statute ; for if he 
124 referved 2 Rent, it ſhou'd not go to the 


» # » 3% 
Ss 


1:1 ir; 7:1 by Reaſon of the intervening] 
rats; And for that 50 E. 3.4. nu. 9. Was 
Cirgd, zen he Cale of Puncomb and Duncomb, 
Weiten 20w reported in 3 Lev. where it is 
4Gjiudg'd, that where V. ö. was Tenant for 
Lite, Semainder to F. S. and his Heirs for 
dhe Lille 5 the ſaid V. D. Remainder to the ö 
19:5 Kale of the Body of the ſaid TY 
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hat the Wife of the ſaid 77. D. ſhall not be | 


we i , 

wa endow d. . 

ton The next Term after, it was argued again 

t off iy the Council on both ſides. And for the 

o Demandant it was ſaid, that the Eſtate Tail 

s in was executed to this purpoſe of Dower, but 

See not fo as to defeat the intervening Eſtate for 

aid Years. It was agreed that if there had been 
n intervening Eſtate for Life, that then the 


Demandant had not been dowable; and the 
Caſes before cited of the other part are only 

t in ¶ io that Purpoſe. But the Intervention of an 

che Eſtate, fo mean and inconſiderable in the 

int, kye of the Law as an Eſtate for Years is, 

aid would not hinder the Conjunction of both 

he Eftates as to the purpoſe of Dower. 

arg Eſtates for Years at the Common Law 

cM vere of ſo ſmall an Eſteem, that they were 

nd ſubject to, and under the Power of the Te- 

nant of the Freehold ; for if he had ſuffer'd 

the himſelf to be impleaded in a real Action, al- 

in tho! on meer Colluſion to bar the Eſtate for 

ife ears, the Tenant for Years had not any 

in Remedy to avoid a Judgment againſt the 
in Tenant of the Freehold, before the Statute 

nd of Glouceſter, as tis ſaid in Co. Litt. 46. a. 
int And in Aſcougb's Caſe, Co. 9. 135. a. it is ſaid A.Leſlee for 
he by the Lord Coke, that if A. be Leſſee for Years, Re- 


Lf 0 Feta | mainder to B. 
he Years, the Remainder to B. for Life, and af- fo Life if the 


ng ter the Leſſor grants over his Reverſion, that Leſſor grants 
25Y the Attornment of the Tenant for Life in his Reverſion 
„ Remainder is good, and the Tenant for and Battorns, 
SY Years ſhall be bound thereby, without any p35 d 


"IL ſhall bind 4. 
Attornment by him, and that for the ſame — 


or Reaſon which is before given. If there be 
1c MY Tenant for Life, Remainder for Life, Re- 
D. mainder in Fee, that intervening Eſtate be- 
at ing an Eſtate of Freehold, is an Impediment 


Tx ta 


Profits of the Lands, and is of another Na. 


committeth Adminiſtration, and the Admi- 
niſtrator and the Tenant for Life join in the 

Purchaſe of the Inheritance, the Fee is exe. 
cuted for one half by all the Juſtices. Gola- 


Dover. 
to an Action of Waſte ; but the Interventio 
of an Eſtate for Yeats is not ſo, becauſe il 


is but a Chattel Intereſt, by which the Le(4 
ſee is entitul'd to have the Poſſeſſion ang! 


ture than that of the Freehold. Co. Litr, 51 WM th 
The Reaſon is more ſtrong in the Caſe off U 
Dower, which is a Favourite of the Law. s/ 
The Eſtate of Freehold and the Inheritance 0 
were entirely in the Husband, without Fra. 
ion or Diviſion; and the intervening E.MT 
ſtate for Years doth not make any Gap or 


ta 
Stop between the Freehold and Inheritance, MY 
but being of the ſame Nature, they cloſe and My 
unite together, leaving out the Eſtate for Yi 
Years as diſtin& and of another Nature. Ick 
It was allo faid, that altho' the Caſe in Wt! 
Perkins before cited was the only direct Au. M1 


thority that could be found in the Books, | 
yet there were other Caſes by which the 
ſaid Opinion might be ſtrengthen' d; for if 
A. makes a Leaſe for Life, and after makes 
a Leaſe for Years to another, and the Leſſee 
for Years dieth inteſtate, and the Ordinary 


bolt r and 2. And it is there ſaid by Mammood 
Chief Baron, and not denied by any, that if 
Lands are given to one for Life, Remainder 
to another for Years, Remainder in Fee to 
the Tenant for Life, the Fee is executed in | 
the Tenant for Life: So that if he loſes by 
Default, he ſhall have a Writ of Right, and 
not a Quad ei deforceat, becauſe the Term for 
Years is no Impediment to the Execution of | 
the Fee; and no Man can bring a wk s 
EE a, 


8 Dower. 401 
Right, but he that hath the Fee Simple in 
Wn... | | 

Shelley's Caſe in 1 Coke, as to this purpoſe, 


| is but ſuch; Lands were conveyed to the 
2-M Uſe of Edward Shelley for Life, and then to 
1. the Uſe of 4. for 24 Years, and after to the 


Uſe of the Heirs Male of the Body of Edward 

Shelley, and to his Heirs Male. And the 

Queſtion was, Whether the Heir Male of 

Edward Shelley took by Deſcent or Purchaſe. . - 

WM The Lord Coke, in his Report of that Caſe, 

or takes no Notice of the intervening Eſtate for 

ce, I Years, becauſe perhaps he did not think it 

nd was worthy any Conſideration, But More, 

for in his Report of the ſaid Caſe, 136. ſays, 
chat it, was objected that the Interpoſition of 

in Wthe Eſtate for Years between the Eſtate for 

u- Life, limited to Edward Shelley, and the Li- 

ks, Mnitation to the Heirs Male, had prevented 

he the Execution of the Eſtate Tail. But to 

r if chat it was anſwered by the Council of the 

kes Mother ſide, that it was not any Impediment, 

lee Wbecauſe the Term was but a Chattel; and 

ry Wo was the Opinion of the Court, as it is 

ni- there ſaid. 5 = 

the MW The Power which the Demandant's Huſ- 

xe- band had over the Eſtate, is an Argument 

Ad- tat he had an Eſtate Tail executed in him. 

ood MAdmitting that the Eſtate in Fee had not 

t it been limited to him, and that a Writ of 

der Wight had been brought againſt him, he 

to Wnight have joined the Miſe in a ſpecial 

in Manner, which a Tenant for Life could not 

by Wo, except Tenant in Tail after Poſſibility, 

ind Wn reſpect of the Quality of the Eſtate which 

for Ne once had, as it is ſaid in LewisBowles's Caſe, fo. 73: 

of Wi Co. 80.4 and b. His Fine, and alſo a Com- 

of Won Recovery ſuffered by him, had boon a 
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Dower. 


Bar to the Iſſue in Tail, and his Feoffment 
had been a Diſcontinuance. The Caſe of | 
King and Edwards hereafter mentioned, vill 
in reaſon prove it; in which Caſe it is ad. | 
judged, that if the Husband and Wife are | 
ſeiſed to them and the Heirs of the Body of 
the Husband, that his Feoffment is a Diſcon. 
tinuance. And ſo it is adjudged in Hornwoed | 
and Holman's Caſe, 2 Bulſt. 29. And in Mer. | | 
rel and Humfrey 8 Caſe, Raymond 126. it is ad 
judg'd, that it is an Eſtate Tail executed to 
ſome Purpoſe ; 4 multo fortiori in this Caſe, | 
where the Husband only had the whole Free- | 
hold, and no other any Part thereof. | 
If a Term for Years had been limited to | 
FJ. S. before the Limitation for Life to the 
Demandant's Husband,he might have had an 
Action of Waſte for Waſte committed by 
F. S. And if the Baron had been diſſeiſed, aud 
the Diſſeiſor had died ſeiſed, and then the 
Demandant's Husband and the Tenant's Fa. 
ther had died, ſo that the Tenant had been 
put to an Action to recover the Lands; what 
Action could he have ſave a Frrmedon in Diſcen. 
der? in which a Gift of an Eſtate Tail to his} 
Anceſtor, and alſo a Seiſin of the Eſtate Tail] 
in his Anceſtor, is always alledged ; for] 
_ otherwiſe there can be no Deſcent to the 
Heir. 
It hath been objected, that if a Man was 
to plead in this Caſe, he ought to ſay that 
the Husband was ſeiſed for Life, Remainder 
to the Truſtees for Vears, Remainder to the 
Heirs Male of the Husband. But to chat! it 
may be anſwer'd, that if the Truſtees were 
to plead their Eſtate, the Pleading ought tq 
be ſo; for as to them the Husband was not 
compleatly ſeiſed in Tail. But the Husband, 


wer. 283 


or his Heir in Tail, againſt any Stranger 
may plead, that the Lands were conveyed 


to him and the Heirs Male of his Body, &c. 
and it can't be otherwiſe in a Count in For- 
e W mov. And in King and Edwards's Caſe, re- 
f ported by Rolls, Tit. Diſcontinuance 634. Let. 


D. Nu. 3. it is ſaid, that it was adjudg'd in 

that Cafe, that if Lands are 8. to Hul. —— 

„band and Wife, and to the Heirs of the Body ed to them 

1. of the Husband, and the Husband makes 3 

to feoffment, that it is a Diſcontinuance, be- his Feoffnene 

e, W cauſe he was ſeiſed in Tail: And fo it ſhall is a Diſconti- 

e- be pleaded 4 multo fortiori in this Caſe, where nuance. 
che Husband had the whole Freehold and 

to Fee in himſelf. And in Edwards and Wooder's 

he MI Caſe, Cro. Car. 323. it is held, that he who 

an W hath but a Reverſion expectant on an Eſtate 

by W for Years, may plead that he is ſeiſed in Do- 

Lvinico ſuo ut de Feodo, becauſe if the Leſſee be 

© ouſted he may have an Aſſiſe; and with this, 

ss to the ſaid Reaſon, Dier 354. b. and Fitzh, 

JM iſe 424. agree. | = 


hat And as to the Objection, that the Husband fo. 733. 
ſcen- Jin this Caſe could not have made a Leaſe, 
his according to the Statute 23 H. 8. to that it 
Tail nay be anſwer'd, that it is for a particular 
Reaſon, viz. becauſe by that Statute an an- 


nual Rent is to be reſerv'd due and payable 
to the Leſſor and his Heirs during the Term; 
which could not be in this Caſe, by reaſon 
of the Term for Years, which would fall in 
Poſſeflion to the Truſtees after the Death of 
the Husband. But therefore non ſequitur that 
me Wife of the Husband is not dowable. 
It was ſaid on the Part of the Tenant, that 
the Reaſon of Dower was becauſe it ſnould 
Wc 2 Support for the Wife and her Children, 
Which could not be in this Caſe after ſo long 
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hold in Poſſeſſion, otherwiſe the Wife is not 
dowable. But vide the Book at large, which 


mandant on the laſt Argument. 

by the Treby Chief/Juſtice, that Dower was a} 
them was out of the Baron, and that perhaps 
the Husband could not have made a Diſcon- 


very Inſtant the Husband died the Eſtate en- 


the Husband's Eſtate, and where it is ſubſe 


ſeiſed in Poſſeſſion in the one Caſe or the 
other. 5 


Dower. 


a Term of Years. And it was alſo ſaid, that 
the Eſtate was veſted, but not executed, | 
that the Wife ſhall be dowable ; and beſide | 
the Caſes which were cited on the Tenant' 
part on the firſt Argument, the following | 
Caſes were alſo cited, 1 E. 3. 15 and 16. and | 
40 E. 3. 13. Br. Dower 89. 1 Roll's Abr. 657, | 
nu. 9. Where it is ſaid, that the Husband 
ought to have a Fee or Fee-Tail, and Free. 


is there abridg'd, viz. 46 E. 3.16.b, |} 

At firſt there was ſome Diverſity of Opi. 
nion between the Judges, but at laſt without] 
any ſolemn Argument by them Judgment} 
was given for the Demandant, which was! 
pronounc'd accordingly. Levinx of Council! 
with the Tenant, and Lutwyche with the De- 


On the Argument of this Caſe it was ſaid} 


when out of the Freehold and Inheri- 
tance, and that in the Caſe here no part of 


tinuance: But he ſaid expreſly, that at the 


tirely deſcended to the Tenant, and that the 
Wife was not dowable of a Seiſin in an In- 
ſtant. He alſo ſaid, that there was no Dit 
ference when the Eſtate for Years precedcy 


quent thereunto; for the Husband is nol 


And it was ſaid by Poel Juſtice, that bl 
thought the Husband could not have mad 
2 Diſcontinuance in this Caſe, but * 6 

| ald 


SS — ©, 44 @ mm fa => = mad „„ ac .. 


Dower. 


(aid that if A, be Tenant for Life, Remain- 
der for Years, Remainder in Fee to A. who 
dieth ſeiſed, and a Stranger abates, the Heir 
ſhall have a Mort d' Anceſtor. 

How Judgment and Execution ſhall be 


| when a Term for Years is in Efſe, vide 3 Cro. 


64. Wheatley and Beſt's Caſe, Godbolt rog. 
Foliamb's Caſe, RolPs Tit. Dower, 678. uu. 7, 
$ lFfinch 80. - 


—_—_— - — 
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Lawrence verſus Dodwell & al. 
Trin. 10 V. 3. Rot. 1659 C. B. 


OUNT in a Writ of Dower. Bar, that 
W. L. the Demandant's Husband, deviſed 
Lands to the Demandant durante viduitate ſua 
with an Averment ; that the ſaid Deviſe was in 
full Recompence of ber Dower. Demurrer, &c. 
In Mich. 10 W. z. this Caſe was argued by 
Wright the King's Serjeant for the Deman- 
dant, and by Levinx for the Tenant. And 
for the Demandant it was ſaid, that at the 
Common Law, before the Statute of Uſes, 
an Eſtare of Freehold could not be barr'd by 
any collateral Satisfaction, Vernon's Caſe, Co. 
4. 1, 2, but ſince that Statute, a Title of 
Dower may be barr'd by a Jointure made to 
the Wife, in which it is expreſs'd or averr'd 
to be for the Jointure of the Wife. But a 
Deviſe to the Wife can't be averr'd to be for 
her Jointure, or in Satisfaction of her Dow- 
er, Co. 4. Vernon's Caſe, Reſ. 5. It is but a 
Benevolence, Br. Dower 69. The Conſtru- 
tions of Wills ought to be collected by the 
Words of them, and not by any Averments 
out of them, and it would be Es to 
„ admit 
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Dower. 
admit it ; for no one can know what Advice | 
to give on a Will if collateral Averments 
* be admitted out of the Words of the 
Will. 

On the other ſide it was ſaid, that there 
may be a Conſtruction according to the In- 
tent of the Teſtator, tho' not in the Words of 
the Will; as a Deviſe to A. after the Death 
of his Wife is a good Deviſe to the Wife, Gr. 
Br. Deviſe 48. And that Conſtruction ariſes 
from the Intent of the Teſtator, and not 
from the Words of the Will. So if a Man 
wills that his Feoffees ſhould be ſeiſed to ſuch 
Uſes, and he hath no Feoffees, yet it is a 
good Deviſe to thoſe Uſes, Pop. 188. N. De. 

wiſe 48. Dier 326. b. He alſo cited 11 H. 6. 
13. a. A Deviſe to J. Cotton where there 
are two of that Name, this may he ſupplied 
by Averment; and altho' that was before 
the Statute when one might deviſe by Parole, 
yet the putting the Deviſe in Writing doth | 
not alter the Caſe. 1 ö 
A Fine on Grant and Render may be 2. 
verr'd to be to an Uſe, 2 Co. 76. and he alſo 


Cited Cheney's Caſe, Co. 5. 
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 Powtl Juſtice. The Averment ought to 
be collected out of the Words of the Will; 
it is not ſafe to admit a Jury to try the Intent 
of the Teſtator ; a Will can't refer to Words] 
only without Writing. But it ought to be a 
Will in Writing, Molineux and Molineux's Caſe, 
2 Cro. 145. and therefore there can't be any 
Averment to add any thing to it, by Words! 
dehors, or to abridge it by a Condition ad- 
ded to it by Words. „ 
He ſaid that the Caſe is the ſame with the 
Caſe cited in Vernon's Caſe (by which he in- 
tended, as I preſume, Leak and Randall's 7 
| | 4 0.7 
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105. fo. 4. 4.) which Caſe is, that Land is de- 
viſed to the Wife for Life that can't be a- 
yerr d for the Wife's Jointure, becauſe a De- fo 735: 
viſe in ic ſelf imports a Conſideration. | ; 
But he ſaid that he was not ſatisfied with 
ſuch Reaſon ; for a Fine on Grant and Ren- 
der imports a Conſideration, and yet it may 
h de averr'd to be to an Uſe. And he faid, 
. chat that Caſe is not to be found in any other 
es book, but that the Lord Coke did rely much 
ot Jon it in his x I. 36. b. where he ſaith, that 
n MY: Deviſe by Will can't be averr'd to be in 
ch atisfaction of Dower, unleſs it be fo ex- 
a preſs'd in the Will. And the true Reaſon of 
„. WM tbe Law that no ſuch Averment lies, is, be- 
6, becauſe the Will ought to be entirely in 
re WM Vriting. The Intent of the Teſtator is only 
ed to be collected by the Words of the Will; it 
bre Many thing for the Tenant's Benefit had been 
le, No be collected from the Words of the Will, 
th be ought to have pleaded it; bur if the De- 
W'ilor's Name is omitted, or if the Deviſe is 
to his Son John, where he hath two Sons of 
that Name, in thoſe Caſes there may be an 
Averment, for the Words of the Will will 
hear it. He alſo cited Fuller and Fuller's Caſe, 
 Cro, 422, More 31,353. Dier 61. and 2 Rep. 
8. He alſo ſaid there was a Caſe which _ 
vas thus: A Man deviſed all his Lands If Lands 
which he then had, or at the time of his ne We 1111 
Death ſhould have; and that it was the Opi- paſs by a De. 
lon of Maynard Serjeant, that the new pur- viſe of the 
haſed Lands would nor paſs; but that Pol- La ag 
fen was of the contrary Opinion. But the ee 
Matter was referred to the Lord Chief Ju- have, c. 
lice and himſelf, and by them ended: But 
what Chief Juſtice the Reference was, no 


aſe, Mention was made that I heard. 


At 
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Dower. 


At another Day the Caſe was again argu- 
ed by Wright Serjeant for the Demandan; | 
and Pawlet Serjeant for the Tenant. And 


Pawlet Serjeant argued that the Averment 
was good. And firſt he inſiſted on the Na. 


ture of Deviſes, which are but preſumptive | 
Benevolences; and therefore there may be 
an Averment to defeat that Preſumption, by | 


making the Bar of Dower to be the Cauſe of 


the Gift, and the Conſideration of the De. 
viſe. Secondly of the Nature of Averments, 


which is an Offer to prove any thing mate. 
rial to maintain the Plea in Bar, and may be 


prov'd on Evidence, as well as averr'd in 


Pleading. And he inſiſted on the fifth Reſo- 
lution in Vernon's Caſe, where it is reſolved, 
that altho' the Feoffment was on expreſs? 


Condition to perform the Will of the Feoffor, 


which imports a Conſideration; yet an A- 


Caſe, of a Deviſe to his Son John, Oc. Hel 
further ſaid, that it was abſurd to make an 


0 737. 


every Averment is foreign to them either ii 
dence, and therefore he ought not to by 


Council. 


| 
verment may be taken that ic was for the 
| 


Wife's Jointure, becauſe the one Conſidera. 


tion may conſiſt with the other. He alſo 
cited the Caſe of Leake and Randal before; 
and alſo cited the Caſe mentioned in Cheney's! 


Averment neceſſary in all Pleadings, and yet 
not to admit any Uſe to be made thereof, 
All Averments are to no purpoſe but td 
prove ſomething material in the Caſe, which 
is Matter dehors, and not compriſed in tha 
Words of the Writing to which they refer 


Words or Matter. He that avers any thingy 
takes upon him to prove it by proper Evig 


precluded from ſuch Averments. Such A 
verments may be made on Evidence by 


| Dower. 


WM 7/+ight Serjeant for the Demandant. And 
n. beſide what he ſaid before, he now ſaid that 
1d he alſo relied on Vernon's Caſe, Co. 4. for in 
nc the fifth Reſolution there it is ſaid, that a 
a. W deviſe imports a Conſideration in it ſelf ; 
ve end as a Deviſe can't be averr'd to be to the 
be MW Uſe of another if it be not expreſs'd in the 
by | Will, ſo by the ſame Reaſon it can't be a- 
of Mrerr'd to be in Satisfaction of Dower unleſs 
e. MW it be expreſs'd in the Will. 
ws, If the Words of the Will import that the 
te. MW Deviſe of the Lands was in Recompence of 
be M Dower, then it ought to be pleaded that the 
in M Teſtator deviſed them in Recompence and 
ſo-Latisfaction of her Dower, and then the Will 
ed, would be given in Evidence to prove it. But 
in the Tenants Plea there are no ſuch Words, 
or Words which tantamount in the Will. But 


A-Mite Averment is merely dehors, which is not 
the o be admitted, becauſe Lands can't paſs by 
era-MDeviſe, but by Words in Writing. 
allo Treby Chief Juſtice. This Averment is de- 
bre; N ls the Will; If it had been ſaid that the 
ne) Deviſe to the Demandant was for her Join- 
Hen ure, it had been good, tho' the Word Foin- 
> anMWiwe was not in the Will, if there had been 
yet Vords in it which tantamount ; as if it had 
reof been ſaid that the Deviſe was to her for her 
t to broviſion, or the like Words; ſo that ſuch 
hichMWlntent might appear by the Words of the Will. 
the No Evidence dehors the Will can be admitted, 
fer Mor then one part of the Will would be in 
er ini Writing and the other not; Parole Diſcour- 
ning es dehors the Will are of no Signification, for 
Evieſit ought to be entirely in Writing. If one 
o bei hath two Sons named Jobn, and he deviſeth 
h Af lis Lands to his Son John, it may be averr'd 
e bi gchich Son John he intended, and it may be 


prov'd 
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prov'd by him who wrote the Will, or by 


Dower. 


another preſent at the Time it was made. 
But that doth not oppugn what is before gf. | 
ſerted, becauſe John is wrote in the Will, 
and Words of Implication are as good as ex. 
preſs Words. The Plea need not be drawn 
in the expreſs Words of the Will, but as the 
Law ſpeaks on them. An Intent imply'd by | 
the Words is as good as an expreſs Intent. 
Judgment for the Demandant per totam Cu. 
riam. 


| pleaded Not Guilty, The Fury, as to the two third on the De- 


291 
EJECTMENT. 


„ 


i. 


2 


Humfry verſus Bathurſt. 
Hill. 35 & 36 C. 2. Rot. 694. C. B. 


N Ejectment on the Demiſe f T. Cramp of 3 
the Mannor of Pullens, &'c, the Defendant Been 


Parts of the Whole in the Declaration, found the De- miſe of 55 | 
fendant Not Guilty, and as to the other third, That comp it N 
Paul Bathurſt was ſeiſed in Fee, &c. and by In- pullens, &c. 
denture between him of the one part, and Edward 
bis eldeſt Son and others of the other part, it is men- 

tioned, that the ſaid Paul for the Preferment of the 

{aid Edward, &c. granted, enfeoffed, alien'd and 
confirm'd the Premiſſes to the ſaid Edward & al 

and their Heirs, to the Uſe of himſelf for Life ; the 

Remainder to ſuch Perſons as he ſhould appoint by 

bis Will, &c. for the Term of ſeven Years, and for 

Default of ſuch Appointment, to his Executors, &c. 

for ſeven Years, &c. Remainder to the ſaid Ed- 

ward his Son for Life; Remainder to his Sons ſuc- 

ceſſrvely in Tail Male to the fifth; Remainder to 

the right Heirs of the ſaid Paul. Paul died ſeiſed. 

Edward his Son entred, and had Iſſue Thomas 

bis firſ® Son (who died without Jjſue ;) Edward 

bis ſecond Son (who had Iſſue Edward) the De- 
fendant ; William his third Son, the Husband of 
Elizabeth (»ho made the Leaſe to Cramp the 

Leſſor of the Plaintiff,) and Richard bis fourth 

Son, That Mich. 7 C. 1. the ſaid Thomas as 

Tenant ſuffer'd a common Recovery, That the ſaid 

Thomas in Feb. 8 C. 1. by Indenture reciting 

that be was ſeiſed in Fee, &c. covenanted to ſtand 

ſeiſed to the Uſe of himſelf and Elizabeth Hoo- 

per, whom he intended to "7 , for their How : 
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Remainder to the firſt Heir of 
Male, and ſo to the ſixth ; Remainder to his right | 
Heirs, That the ſaid Thomas died without Iſſue, | 
That the ſaid Elizabeth entred. That the ſaid | 
William, the Brother of the ſaid Thomas, made 
bis Will, and thereby deviſed his third Part to hi- 
Wife Elizabeth the Leſſor, 8c. and died. Eli. 
zabeth, the Relict of the ſaid Thomas, died. 
That the Defendant Edward, Son and Heir of the | 
ſaid Edward ſecond Brother to the ſaid Thomas, 
entred as Heir to Thomas. f 
nor of Pullens, &c. is ancient Demeſne, and hell | 
of the Mannor of Aylesford, which Mannor is 
alſo ancient Demeſne. Tbey alſo find that the De- 
fendant being ſeiſed, &c. Recordatur inter pla- 
cita apud Weſtm' &c. That a Writ of Diſceit 
Was brought by the Lord of the Mannor of Aylſ- 
ford to reverſe the ſaid common Recovery, and that 
there was Fudgment accordingly by Confeſſun, | 
and that the ſaid Elizabeth is now alive. They al- 
| ſo found the Leaſe-Entry and Ouſter in the Decla- 
ration, and made a general Concluſion. Si Cul &. 


So much of the Pedigree in this Caſe as is re- 


Ejeciment. 


quiſite to make it more eaſy. 


T Paul Bathuft, Ob. ſeiſed in Fee. 


— 


bo, en 


* 
— 


Edward, Ob. 5 


| 


1. 
temas lige 
Ob. S. P. Ob. 


. 
William. -Elizab. 


Ob. who made 


the Leaſe to 
cramp the 


Leſſor of 85 


E 


their Bodies in Tai! 


That the ſaid Man- 


* : 


Ejectment. 


The Matter on which the Plaintiff's 
Council inſiſted in the Argument of this 
Caſe, was, that the Indenture made by Paul 
Bathurſt was void, becauſe no Execution 
thereof is found either by Livery and Seiſin, 
Attornment, or otherwiſe, and conſequently 
the Lands deſcended to Edward his Son and 
Heir, and from him (the Lands being Gavel- 
kind Lands) to his four Sons; and chen the 
Entry and Seiſin of the elder Brother, was 
an Entry and Seiſin of all his other Brothers 
Coparceners with him; and then William the 


third Brother, and the Husband of the ſaid 


Elixabeth, had good Power to deviſe the third 
Part to the ſaid Elizabeth; and conſequent- 
ly the Leaſe made by her to Cramp, and the 
Leaſe made by him to the Plaintiff, are good. 

But to that the Defendant's Council an- 


ſwered, that the\Court of themſelves will 


not take Notice that Lands in the County of 
Kent are of the Cuſtom of Gavelkind, without 


ſomething alledged or found of Record to 
prove it: And for that in Litt. Sect. 265. it is 


laid, that Parceners by Cuſtom are where a 
Man is ſeiſed in Fee or Tail of Lands called 


Gavelkind, in the County of Kent, and hath 
Iſſue divers Sons and dieth, ſuch Lands ſhall 
deſcend to all the Sons by the Cuſtom, and 
they ſhall equally inherit, and a Writ of Par- 


tition lieth between them, bur then the Cu- 


ſtom muſt be mentioned in the Declaration. 
And the Lord Coke in his Comment on that 


dection ſaith, that it was well ſaid by Litile- 


on, that in the Declaration Mention ſhall be 


made of the Cuſtom,as to ſay that the Land is 


fo. 755. 


of the Cuſtom of Gavellind, but he ſhall not pre- 


eribe in it, and ſo it is of Burrough Engliſh. Ad 


theſe two vary in this Point from other Cu- 
1 . U 3 ſtoms; 


fo. 755. 


on the De- 
miſe of Ceci- 
ty Cooke. 


Eje ment 


Ejeclment. 


ſtoms: For the Law, when they are gene. 
rally alledg d, will take Notice of them; but 
in this Caſe it is not alledged omnino, and 
therefore ſhall not be intended to be Gavel. 
kind Lands. And of that Opinion was the 


whole Court; and for that only Judgment 


was given for the Defendant, without ſpeak. 
ing to any other Matter in the Caſe. Lu- 
yche was of Council with the Defendant. 


» 


Norton ver ſus Ladd. 
Trin. 1 Ja. 2. Not. 605. C. B. 


N Ejectment on the Demiſe of Cecily Cooke 
and Mary Cooke, on Not Guilty pleaded, ile 
Fury, as to Part of the Lands, find a Special Ve. 
dict; That one Edmund Cooke was ſeiſed there. 
of in Fee, being Copyhold Lands; That he had Iſas 
Robert, Edmund and John; and Cecily, El- 
len and Alice; That he ſurrendered to the Uſe f 


bis Will, whereby he deviſed them to Ann bis] 


Wife for Life, Remainder to Edmund his ſecond? 
Son in Fee, and died; That after Edmund ſur-1 


render d to the Uſe of his Will, whereby he deviſed? 
them to Alice his Siſter, for the Term of her Life 


after the Deceaſe of Ann his Mother, And after 
be deviſed them in theſe Words, Item, I give un- 
to my Brother John Cooke the whole Remain- 


der of all thoſe Lands, &c. which I have 
given to Alice my Siſter for Life, if he ſhall! 
ſurvive my Siſter Alice. But if it ſhall hap- 
pen that he ſhall depart this Life before my? 
_ Siſter Alice, then my Will and Mind is, that 


the ſaid whole Remainder, and Reverſion of 


all the ſaid Lands, &c. given unto him, ſhall! 


be unto the only Uſe, Cc. of my Siſters Gy f 
th er - mf 


Fiedment. 


, Ellen, and Alice, and to their Heirs for 

1 WM ever. They alſo find, that the ſaid Edmund and 

| lis Siſters died without Iſſue, 1 Aug. 1675, That 
ad Ann the Mother died; That the ſaid John Cooke, 
be producing the ſaid Edmund's Will in Court, 
vas admitted, &c. That the ſaid John Cooke 


ny made a Letter of Attorney to ſurrender, &c. to the 
I Uſe of John Ladd and his Heirs, on Condition to 


e void on Payment of 106 l. on the 27th of Feb. 
1483. ich Surrender was made accordingly. That 
Le ſaid John Cooke died without Iſſue, 20 Feb. 
Jl i Ja. 2. and that the ſaid Robert Cooke died at 
the ſame time ; That 1 the ſaid J. Ladd 


came into Court, and was admitted; That the 


Leſſors of the Plaintiff are Couſins and Heirs of the 
ko d Edmund, John, Cecily, Ellen and Alice, 
le Wl viz. Daughters and Heirs of the ſaid Robert their 
alder Brother, And the Fury farther find the Leaſe, 
, Entry and Ouſter. Et fi ſuper tot? materi- 
jſut | am, . 3 „„ „ 
El. This Caſe was argued by Holt the King's 
 f MI >*rjeant for the Plaintiff ; and the ſole Que- 
zi ſion which was made in the Caſe was, 
Whether an Eſtate for Life, or an Eſtate in 
a- Fee did paſs to Fobn by the Will of the ſaid 
l Edmund his Brother. He agreed that the 
% Eſtates deviſed to the ſaid John Cooke, and 
ſter I alſo to his three Siſters, were Eſtates in Son- 
un- tingency. But he ſaid, that the grand Que- 
in- ſion aroſe on the Words, I give the whole Re- 
Ve mainder of all thoſe Lands which I have given ia 
all 1 Siſter Alice, &c. and he argued, that by thoſe 
ap- Words an Eſtate for Life only paſs d to John 
my Cooke. And he firſt conſidered the Word Re- 
hat wainder, and he defin'd it to be that which is 
ok left of a particular Eſtate, either precedent, 
all determin'd, or incurr'd, or an Eſtate to com- 
ci. mence after the Expiration of a prior Eſtate, 
ly, 5 1 | Co, 


* * * 
rae tt OR” == r 1 
ccc 


lo. 763. 


ſure, theſe and ſuch Deviſes give a Fee; for 


the Remainder to B. that will be for Life 


if he had ſaid, I deviſe my Remainder for the | 


to my Siſter Alice; and ſo the Word whl:| 
doth not enlarge the Eſtate, but explain it. 


the Teſtator is to be the Expoſitor; as a De- 


Bridgman 16. 105. Co. Litt. 9. b. 


that a Deviſe of his Remainder tantamounts to, 


Ejeclment. 


Co. Litt. 49. a. And he ſaid, that if the word 
Whole be taken away, the Queſtion would 
not be difficult, but that the Eſtate would be 
for Life only. As if a Man deviſeth to 4 


only. So that the Word Remainder implic; 


not more than the Eſtate expreſs'd carrie; 


with it. And the Word whole makes no Alte. 
ration; for the Word Remainder is as compre. 
henſive as whole Remainder, for indefinita Pr. 
poſitio & univerſalis are all one. ” 

Secondly, He conſidered to what the Word 


whole ſhall relate; and he argued that it 


ſhould have Reference to the Land intended 


to be paſs'd, and not to the Eſtate or Inte. 
reſt, or Limitation of what Eſtate it ſhall be; } 


For the Words are, I deviſe the whole Remain. 


dier of my Lands which, 8c. So it is in Effect as 
if he had ſaid, I deviſe the Remainder of my whul: 


Lands which, &c. But if it ſhall relate to the 
Limitation of the Eſtate which he intended 
to paſs, then it is more clear that he did not 
intend to paſs any other or greater Eſtate 
than he had paſs'd before: And then it is as 1 


whole Eſtate, or for as great Eſtate as T have give | 


He agreed that in Deviſes the Intent of 
viſe to a Man for ever, or to ſell at his Plea- | 


thereby it appears that none ſhall have any) 
Eſtate after it. 1 And. 5 1. Dier 35. Pla. 7. 
I Bul. 62, 
219, 222. Gouldb, 363, It may be objected, | 


a Deviſe of his Eſtate, and then there . 


Zjeciment. 


| Difficulty but that an Eſtate in Fee ſhall paſs. 


But a Deviſe of all his Eſtate ſhall never 
take Place againſt the Intent of the Deviſor ; 
for altho” a Deviſe of all his Eſtate in all his 
Lands in Sale may pals a Fee, yet if after he 


| deviſe the Remainder of all his Eſtate in Sale 


to another in Fee, by that Deviſe the firſt 


ſhall be controll'd. And he cited 1 Rolls Abr. A Deviſe to 


834. Nu. 13. where a Man deviſes his Lands 3 - 


a qually to be 
ded, this is not Fee, but for Life only, al- divided, is no 


tho' it appears that the Teſtator intended Fee. 
that the Daughter ſhould have as high an 


to his Son and Daughter equally to be divi- 


Eſtate as the Son; but becauſe the Heir 
would be diſinherited, it was adjudg'd that 


the Words equally, &c. ſhall not go to the 


Continuance of the Eſtate, but to the ſeve- 


ral Occupat'. So if a Man deviſeth to 
another after the Payment of his Debts, that 


ſhall be but for Life, 3 Cro. 330. So altho 
the Eſtate be ſmall or remote, if the Intent 
of the Teſtator 1s, that the Deviſee ſhall not 


have more or ſooner, no Conſtruction ſhall 


give more. And he cited 2 Leon. 129. and 
193. Latch. 135. Bridgman 134. and ſaid that 
the Caſe was new and prime Impreſſionis. 

Then he obſerved the Circumſtances of 


the Will, x. That the Teſtator was well ap- 


priſed of what he intended to do: For he 


gave an expreſs Eſtate for Life to his Siſter 
Alice, and allo after the Limitation of the 
Eſtate to Jobn Cooke, he gave an expreſs Fee 


to his Siſters; ſo that he ſeems to have in- 
tended but an Eſtate for Life to John Cooke, 


when he hath expreſly limited both before 
and after what Eſtate ſhall paſs. So by that 
Limitation to his Siſters and their Heirs, 


altho' they could have no Eſtate if John Cooke 
EO _ _ ſurvived 
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| Expoſition In Trin. 3 Ta. 2, Judgment Was given for , 
of the Words the Defendant by the Opinion of the whole 
whole Rem 


ain- Court ; for they apprehended that the De- 
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Ejeclment. f 
ſurvived Alice his Siſter, yet it is plain he in. 
tended but an Eſtate for Life to John Cooke. 

It may be objected that it would be hard! 
to ſuppoſe he would give an Eſtate in Fee to 
his Siſters, and but for Life to his Brother. 
But it may be anſwered, that it is plain he 

refer d his Siſter Alice to his Brother Jobn, 
or during her Life he ſhould take Nothing. 
And the Remoteneſs or Smallneſs of the 
Eſtate operates nothing in the Caſe, if the 
Will. of the Teſtator is ſo ; and every Man WM; 
in the making of his Will hath particular? 
Reaſons, which can't be known or main- 
tained with Reaſon ; but it ſufficeth if it can 
take Effect. Wherefore he concluded, that 
the ſaid John Cooke had but an Eſtate for 
Life; for when the Intent is not apparent, 
the Heir at Law ſhall not be diſinherited. 

Birch contra, That John Cooke had an Eſtate ? 
in Fee by the Deviſe. The Word Remainder W 
is liberal, and the Word whole can't enlarge 
or add in legal Acceptation ; but to expreſs 
the Intent of the common People, it is of 
great Uſe and Signification, and tantamounts | 
as if he deviſed all his Eſtate, and then there 
had been no Queſtion ove Cooke had an 
Eſtate in Fee by the Deviſe. 3 Cro. 324, 325.1 
No. Rep. 100. Stiles 282,462. 1 Cro. 37. Crips and 
Griſſels Caſe, and Wilkinſon and Merrilaud's 
Caſe, 447, 449. 9 5 

The Caſe was afterwards argued by Bald- 
cock for the Plaintiff, and Leving for the De- 
fendant: But nothing in Effect was then 
{aid, but what was ſaid before. 


viſe to Fobn Cooke was all one in Effect wi 
1 the 


Ejectment. 299 
he Teſtator had deviſed to John all the Re- 
aue of his Eſtate, in all the Lands which 
be had deviſed to his Siſter Alice; and that 
he Words whole Remainder properly refer'd to 
the Eſtate in him undiſpoſed of to his Siſter 
JM ce, and that thoſe Words could not relate 
WM: the Quantity of the Land that the Teſta- 
or intended to deviſe to his Brother John; 
for it 1s plain and without Queſtion that he 
deviſed all his Lands to his Siſter Alice. So 
chat thoſe Words properly and naturally have 
Relation to the Quantity of the Eſtate which 
the Teſtator intended to give to his Brother 
John, vix. all his Remainder, which is all 
one in Effect as all his Eſtate ; For if the 
Words whole Remainder ſhould only refer to 
the Lands which he intended to deviſe to 
Vobn, that Deviſe would be altogether inef- 
ite ectual; for he had no ſuch Remainder, for 
It is impoſſible there ſhould be any Remain- 
5 der or Reſidue (which is all one as this Caſe 
JJ is) of that which was deviſed to Alice; for 
of al was deviſed to her: And therefore it fo. 165, 
"5 ſeems neceſſary that thoſe Words ſhould re- 
re fer to the Eſtate which the Teſtator intend- 
an ed to give to his Brother. And as to the 
„ Diſinheriting of the Heir at Law, it was 


nd F aid, that it was out of the Conſideration in 
£ chis Caſe ; for without doubt the Heir at 
7. Law was diſinherited, either by the Deviſe 
to the Brother or to his Siſters ; for the one 
or the other had Fee Simple on Contin- 
35 = 

Ir N 

le 
ii King 


300 Ejeclment. 


King verſus Dilliſton. 


Trin. 1 Ja. 2. Rot. 1322. C. B. 


fo. 765. F. Eſectment on the Demiſe of A. Goulty 
Ejectment 1 Lands in Swefling on Non cul' pleaded} 
on the De- The Fury found that the Tenements in queſtion an 
— of * Copyhold, Parcel of the Mannor of Sweffing 
nds in re. Campſey ; That Henry Warner and Eliza] 
Lands in Swe- Campi y 3 1% Henry Warner ana Liza 
fling. beth his Wife in her Right were ſeiſed thereof fy 
her Life, Remainder to J. Ballet in Fee ; That 

there is a Cuſtom that if any Surrender be preſentel 

at the next Court, that then Proclamation ſhall l- 

made that the Perſon who hath Right ſhall come 

&cc. and if no one comes to be admitted at that rſt 

Court, Proclamation ſhall be made in the ſam 

Manner at the other Courts; and if none comes at 

the third Court, then the Steward to command the| 

Bailiff to ſeiſe the Lands to the Uſe of the Lord; 

That the ſaid Henry Warner and Elizabeth his 

Wife, and the ſaid J. Ballet, ſurrendred the Landi 

in queſtion into the Hands of the Leſſor, then Lori 

of the Mannor, to the Uſe of R. Freeman and bis 

Heirs, who died before any Court, and J. Freeman 

his Son and Heir was, and is, within the Age of 21 

Tears ; That the ſaid Surrender was preſented, &c. 

and that three Proclamations were made according | 

to the Cuſtom, but no Perſon came, &c. wherefore| 

the Steward commanded the Bailiff to ſeiſe the ſaid | 

Tenements for the Lord of the Mannor is the 

Plaintiff's Leſſor ) which he accordingly did; whert-| 

upon the ſaid Leſſor, &c. entred for the Forfeitute, | 

&c. And then the Fury found the Leaſe-Entry | 

and Ouſter; and if the Defendant was Guilty, | 

then they found him Guilty; and if not, then they | 

found him Not Guilty, eo 

| After 
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After ſeveral Arguments, Judgment was fo. 769. 
ven for the Defendant by the Opinion of S. 31.83. 
vc whole Court: But a Writ of Error was T8: 
rought, and the Proceedings thereupon are 

zported at large in the 3 Mod. Rep. 


Hunt ver ſus Bourne & al 
Hill, 5 W. & M. Ret. 763. C. B. 


N Eje&ment on the Demiſe of Rich. Gwillym, &, %%. 
he Fury on Not Guilty pleaded, found That of Picthment 


1 W.ndrews was ſeiſed in Fee 1 Tenements in on the De- 
eon; That he bad Iſſue Mary after married miſe of Rich. 

11]. Gwillym, % had Iſue Thomas, and be 4x56 cg 
mW ve Thomas, 20 had Iſue the Leſſor ; That Salk. 244. S. C. 
fr Wbomas Andrews conveyed the Premiſſes to the 
an: of himſelf and Eleanor his Wife for their 


« Wires, Remainder to Mary Andrews bis Daugh- 
the, and the Heirs of ber Body by the ſaid J. Gwil- 
1d n, it h other Rem” over, T. Andrews and bis 


f died, and the ſaid J. Gwillym and bis Wife 
nd; red; That they both died, and T. Guillym their 
Lord Wn entred ; That the Tenements are Parcel of the 


lannor of Wormelow, which is ancient Demeſne ; 
at by the Cuſtom there Fines founded on Writs of 
lrbt Cloſe are levy'd in the Court of the Mannor ; 
ut 29 May 1646. the ſaid Thomas levied a 
me ſur Conceflit to three for their Lives, re- 


fore Ning a yearly Rent, but not the ancient Rent; 
(aid Much Fine is ſaid to be levied in placito Con- 
the Neationis; That Tho. Gwillym and his Wife 
15 une 24. C. 1. levied a Fine fur Cognuſance 
ute, W: droit come ceo, &c. with Warranty to T. f 
tr Nlarret and his Heirs, to the Uſe of the ſaid j 
ltr, W-Gwillym in Fee; That T. Gwillym the Fa- | 
they a 


| tt x Nov. 24 G. 1. by Indenture enroll d before 4 


Fuſtice 
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Fuſtice of the Peace, &c. convey d the Premiſſuc to 
Tho. Payne the Defendant's Anceſtor in Fe; 
That Tho. Gwillym died 20 June 1663, the 
ſaid Tho. Gwillym, Fun. then being of the 4g | 
of 2.1 Years, who died, having Iſſue the Leſſor ; That | 
the Survivor of the ſaid three Leſſees died 17 Sept. 
1693. That thereupon the Defendant entred, and 
the Leſſor (being of the Age of 21 Tears) entred up. | 
on them, The Fury then found the Leaſe-Entry 


and Ouſter. Et fi, &c. 


This Caſe was twice argued by the Coun: ! 
Queſtion was 
made, but that a Fine may be levied in a 
But on the firſt? 
Argument for the Plaintiff it was inſiſted, 
that the Fine ſur Conceſſit in this Caſe was no 
Bar to the Entail; for no Fine before the! 
Statute 4 H. 7. was a Bar; And that Statuts? 
makes the Fine with Proclamations only, to 
be a Bar of an Eſtate-Tail. Before that Sta- 
tute a Fine was but a Diſcontinuance, and 
the Reaſon that it was a Diſcontinuance is 
becauſe the Fine is a Feeoffment on Record; 
but the Fine in this Caſe being levied in 3 
baſe Court, can't be call'd a Feoffment on 
Record, and conſequently is no Diſcontinu- 
ance ; and if the Fine was not any Bar or! 
Diſcontinuance, then there is nothing in th8? 
Caſe whereby the Entry of the Plaintiff's} 
Leſſor can be toll'd But admitting the Fine 
was a Diſcontinuance, yet it was but tem, 
porary, viz. during the three Lives menti- 
on'd in the Fine ſur Conceſſit, and then on the 
Death of the Survivor of them (that being 
within twenty Years before the ActionF; 
brought) the Entry of the Leſſor is cong& 
able, notwithſtanding the Statute of Limb 


cil of both Sides; and no 


Court of ancient Demeſne. 


tations, 


( 


Jas admitted, that the Fine ſur Conceſſit was a 


Ejeclment. 
On the laſt Argument for the Plaintiff, it 


Diſcontinuance; but then it was inſiſted, 


chat it was only temporary, and that it was 


determined by the Death of the ſurviving 


Leſſee; and to prove that Litt. Sec. 620, 622. 
J was cited. It was alſo ſaid, that this Caſe 
Jas not within the Words of the Statute of 


Limitations, which is that no Man ſhould 
make any Entry into Lands, but within 


I wenty Years after his Title accrued to him. 

J But no Title of Entry was in the Leſſor's 
Father; ſo that to this Purpoſe no Laches 
Jas in him whereby the Leſſor might be 
prejudic'd, but the Title of Entry firſt ac- 
J crued to the Leſſor himſelf by the Death of 
J the ſurviving Leſſee for Life, which was in 

the Year 1693. But admitting the Fact of 
Jie Caſe was within the Statute, and that 


the Title of Entry accrued to the Leſſor's 


father in his Life; it was objected, that as 
dis Special Verdict is, no Advantage can be 
Jaken of the Statute for that; for by the Sta- 
ute many Things are allow'd for Excuſes 
or Non-Entry, as Infancy, &c. and then 
Ftntry may be made within twenty Years af- 
Fir ſuch Impediments remov'd ; and for any 
Fiving that appears in the Special Verdict, the 
ILeſſor's Father was under ſome Impediment 
J:llowed by the Statute as an Excuſe for his 


Non-Entry. 5 55 
The Defendant's Council admitted that 


Ie Diſcontinuance was but temporary, viz. 
Furing the three Lives mentioned in the Fine 
lr conceſſit. But they notwithſtanding inſiſt- 


« that the Entry of the Leſſor was barr'd ; 


Ind for that the Caſe of Saule and Clarke, 
. Jones 208. was cited; which Caſe is alſo 
1 reported 


303 


fo. 780. 


- a & 


fo. 781, 


Taylor, and then Alexander died without Iflug 
Male, living the Leſſee for Life. Five Years 
and more expired in the Life of John, after 


without Iſſue ; Elizabeth the Daughter ant 


had the Right at the Time of the Death o 


had before; for his Title was by the Death 
firſt veſted, he and his Heirs ſhall be barrdg 


For by the Death of Thomas the Leſſors 
Grandfather who made the Diſcontinuance, 


his Action of Formedon, which he not having 
purſued his Laches will run to the Lefſory 


Ejectment. 
reported 1 Cyo. 156. by the Name of Salvi 
and Clarke, where the Caſe was as followeth 
Alexander Sydenham being Tenant in Taj 
Male, Reverſion in Fee to Jobn his eldef 
Brother, made a Leaſe for three Lives, nof 
warranted by the Statute; then a Fine wit 
Proclamations was levied by Alexander to one 


prejuc 
vide P 
)pin1 
1 0 
the L. 
ent 
or th 
Defer 
nd t! 
of all 
liver" 
ſollov 
ſolvec 

„ 
ncie 
Dem« 
cat 
Hines 
that S 
Fines 
Alexander without Iſſue Male, had not profes ler 
cuted that Title, it is a Bar; and he ſhall . 
not have any Advantage of Entry after th 5 Th 
Death of Tenant for Life, becauſe he had 6h 
not any other Title after his Death than he 3 


eit) 
of A. 

. 
n an 


and they ſhall not have five Years after the 7 
Death of the Tenant for Life. Which Rea fer 
ſon is agreeable to the Caſe in Queſtion? * 

700d 
0 le 
Cloſ 


vent; 


the Death of Alexander. John his Brother died 


Heir of Alexander being Niece and Heir of 
John, the Leaſe for three Lives expired, and 
if Elizabeth was barr'd by this Fine and Non: 
Claim was the Queſtion. And after many 
Arguments at the Bar, and after at th 
Bench, all the Judges were of Opinion that 
Elizabeth was barr'd. For when Fohn, wha 


of Tenant in Tail without Iſſue Male, and 
then he might have brought his Formedon 
and when he doth not purſue his Title which 


Ke. >. 


Thomas the Leſſor's Father was entitled to 


ws 


Prejudice 
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W:cjudice, tho he be an Infant; and for that 
e Plow. 376. b. But the Court were of 
Woinion notwithſtanding, that nothing ap- 

W::ar'd on the Record whereby the Entry of 
Je Leſſor was barr'd, and therefore Judg- 
ent was given for him. Wright and Geers 
Wor che Plaintiff, Darnel and Lutwyche for the 
Defendant. But a Writ of Error was brought, 
id the Judgment affirm'd by the Opinion 

all the Judges of the King's Bench, who de- 

Wircr'd their Opinions ſeriatim, and the Points 
| plowing were by them unanimouſly re- - 

—_—_ 3 

1. That a Fine may be levied of Lands in Fines may 
Wincient Demeſne in the Court of Ancient be levied in 
W:meſne, notwithſtanding the Stat' 18 E. x. * Cay ay 
at Modus levandi Fines, which ſaith, that Ce” 
Wines ſhall be levied in C. B. & non alibi, For not in other 
at Statute only takes away the Validity of Inferior 
Wines levied in Burrough Courts, or other Courts. 
Wiferiour Courts, which was the Miſchief 

ntended to be prevented by that Statute, 

Ind doth not extend to Courts of Ancient 
Demeſne ; for it would be unreaſonable that 


Ney ſhall hinder the Levying of Fines in I pine u 


B. (which they may do by Writ of Diſ- cognuſance, 


eit) and yet can't levy Fines in their Courts &. for three 
Lives levied 


2. It was reſolved, that ſuch Fine levied M int in 


f Ancient Demeſne. 


il in a 


In ancient Demeſne made a Diſcontinuance, Court of An- 
Ind had all the Effects of a Fine levied in cient Demeſ- 


. 3. fave that it is no Bar, which is only by is no Bar. 


Force of the Statute of the 4 H. 7. 1 _ char 


3. That the Fine found in this Caſe is it be in Placito 


j od, notwithſtanding the Cuſtom is found Convent” Cc. 


1 levy Fines founded on a Writ of Right and the Cu- 


Cloſe ; and the Fine levied is in Placito Con- — 9 5 


Nentionis inter eos, Cc. for it is found to be Writ of 
. N ſecundum Right Cloſe. 
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306 = Ejectment. 
ſecundum conſuetud Cur? and there is no Inca 

ſiſtency between a Writ of Right Cloſe 3 

this Action of Covenant; for the Action 

Covenant is not perſonal in this Caſe, b 

real quod teneat convention & c. and not feen 

Damages for Breach of the Covenant. 
Such Fine 4. That the firſt Fine found, made aD 


is a Us continuance. only for three Lives, and not ir He 
nuance 0'Y Diſcontinuance in Fee; notwithſtanding Ms 3 t 
for the three g 7 
Lives, and Conuſors in the firſt part of the Fine ackno the 
, | 9 . | . 
not in Fee, ledg d the Right to be to the Conuſe | 
G. Which (it was objected) implied Fee Simpliſale, 
and notwithſtanding the Warranty in er Li! 
ſecond Fine. e Ma 


* 5. That the Plaintiff's Leſſor is not ban. 4 
Diſcontin by by the Statute of 21 F. 1. of Limitations,: 
making a tho 20 Years were paſt after the Right 
Leaſe for 3 Action (ſcil. Formedon) accrued. For alth 
Lives, theIF he was barr d of that Action after 20 Leg 
ſue ig barr'd Paſt, yet he had Title of Entry only af 
of his Forme- the Diſcontinuance for three Lives was d 
am by the termin'd, and he ſhall have 20 Years for Ef 
Stat ©. and try after his Title of Entry accrued to hit 
Lese er. Which in this Caſe was by the Determin 
pires, he ſhall tion of the Leaſe for three Lives, and th 
Do 20 Years was Within 20 Years before the Acid 


| 5 _ his brought. Ex relatione alterius as to the Rell 
Entry. d my l 


lutions in B. K. 2 
Sleigh ver ſus Metham. 
Trin. 9 W. 3. Rot. 395. C. 3. 


fo. 782. N Ejectment for one Meſſuage and four Acres 
Ejectment Land in Nottingham, on the Demiſe 
on. ek Frances Curtis, on Not Guilty pleaded, the 7 
ces Curtis, find, That Joſeph Curtis, the Leſſors HusbaWand 


Bjediment. | 
Vas ſeiſed in Fee of the Tenements in Queſt ion; and 

Indenture between him of the Firſt part, the Leſ- 
then ſole of the Second part, Bawdes and Hope 
the Third part, in Conſideration of a Marriage 
tween him and the Leſſor, covenanted, granted 
nd agreed, for himſelf, bis Heirs, Executors and 
dminiſtrators, with the ſaid Bawdes and Hope, 
kir Heirs, &c. in Manner and Form follow- 


the Uſe and Behoofe of the ſaid Foſeph 
wwtis for his natural Life; and after his De- 
aſe, to the Uſe of Frances (the Leſſor) for 
er Life for Jointure, &c. They find alſo that 
e Marriage between Joſeph Curtis and the Leſ- 


3 


tl, GC. 1 8 
This Caſe was firſt argued by Birch for the 
laintiff, and Wright the King's Serjeant for 
e Defendant. 


Jeed, or not? 


urpoſe. 67 3 

1. Here is a good and valuable Conſidera- 
on, viz, Marriage and Marriage-Portion, 
nd the Settlement of the Eſtate is for thoſe 
ſes; and Uſes are much of the ſame Na- 
re with Wills, viz. to be guided and go- 
ern'd by the Intent of the Parties, and here 


the Wife, the now Leſſor. Here is no 
ked doth not operate as a Covenant to 


and ſeiſed, the Wife will be defeated of her 
| 5 T 


id, and that Joſeph Curtis died 10 Jan. 1695. 
hey find likewiſe the Leaſe-Entry and Ouſter. 


And Birch made one Queſtion only, viz. 
the Words in the Deed amounted to a Co- 
nant to ſtand ſeiſed to the Uſes in the 


And he ſaid they were ſofficient to that | 


has an Advantage intended by thoſe Lands 


ine, nor Bargain and Sale, &c. And if the 


ig ; that is to ſay, All that Meſſuage, &c. 


ir was ſolemnix d, and the Marriage-Portion 


— . ——ĩ —̃yö u 1 P er og er 2 2 
— 0 4 - 4 


Jointure, and the Iſſue of her Body perhayl 


of them, that the Intent of the Parties ſhoul 


But it is ſufficient if there be Words which 


to ſtand ſeiſed. 


voured to ſupport Deeds ut res magis valed 


_ conſtrued moſt ſtrong againſt himſelf. 


_ clude and agree] ſometimes amount to WM 
Covenant to ſtand ſeiſed, and ought to by 
taken in ſuch Senſe, as will ſupport the In 


Lade and Baker's Caſe, 2 Ventr. 261. Adam] 
. Mo. 519. Carter and Ringſtead's Cale, 3 Cri} 


208. 3 Leon. Caſe 39. 1 Inſt. 41. a. and Collard 
Caſe, Popham 47, 48 and 49. | 


| Words [grant, bargain and ſell] would raiſe a 
Uſe to a Kinſman, according to Croſſing ang 


Ejectment. 


diſinherited, and therefore it can't be intendi 
ed a Settlement any other Way; and fo 
that he cited Scudamore and Croſſing's Caſe, 
Mod. Rep. 178. Vaughan's Rep. 175, 176. 
2. That the Words of the Deed ought t 
be ſo moulded, and ſuch Conſtruction mad 


take Effect, if poſſible : And the Words [Col 
venant to ſtand ſeiſed to the Uſes] are no 
of any abſolute Neceflity to create Uſeg 


tantamount, and no Conveyance admits of 
ſuch Variety of Words as that of a Covenanf 


3. That the Judges have always endes 


quam pereat. 


4. That every Man's Deed ought to bf 


5. That the Words | covenant, grant, con 


tent of the Parties: and for that he cite 


Caſe, 2 Cro. 210. The Lord Buckburſt's Caſq 


* 
7% 
N52 


I 


Wrigbt Serjeant for the Defendant. vol 


agreed all the Caſes before put, and that thſ 


Scudamore's Caſe. But the Intent in tha 
Caſe was to paſs the Land by Conveyancll 
at Common Law. The Words | covenanii 
and agree] in this Caſe are Nonſenſe : f : 


-. 


— 2 — äü—— ea, 


Ejectment. 


doth not appear what was intended to be 
one, whether to levy a Fine, or to make a 
argain- and Sale, Cc. The Word [grant]! 
Wil not raiſe an Uſe by way of Covenant, 
br here is a Limitation for Years to Stran- 
1 | 
fle agreed that the Intent of the Parties 
vas the Foundation of Uſes : But that In- 
ent ought to have three Qualifications. 

1. It ought to be made manifeſt out of the 
Words of the Deed. 2. It ought to be agree- 
ie to the Rules of the Law. 3. It ought 
| be collected and taken on the entire Deed, 
At another Day in another Term, the 
(aſe was argued again by the Council on 
Woth Sides. TATE V' . 
And the Council for the Plaintiff now ar- 
ed to the ſame Effect as before, and inſiſt- 
Non many of the Caſes before- cited, and 
urther cited Walker and Hall's Cafe, which 
now reported in 2 Lev. 213. and Oſmer and 
ſbeaf's Caſe, which is now reported in 3 
v. 370. by the Name of Oſman and Sheafs 
Caſe, which Caſe is entred Trin. 5 W. & MH. 
bt, 1487. in C. B. (which I have inſerted, be- 
auſe it is omitted in 3 Lev.) and Coultman and 
houſe's Caſe, which is now reported in Poll, 
z. 2 Lev. 225. and is allo reported, 2 Fones 
z. He alſo inſiſted, that there was a Co- 
enant in the Deed, That the Premiſſes 
om time to time, and at all Times after, 
Would remain, continue and be to the Uſes, 
ntents and Purpoſes, & c. mention'd in the 
eed; whereby it is manifeſt, that the In- 
ent of the Parties was that this Deed ſhould 

e a preſent Settlement of the Eſtate, which 
1 >> 2 can 


ce * 


G —— — — — 


| fo, 791. 


Ejeciment. 


can be by no other Way than a Covenant q Ji 
ftand ſeiſed. Wav 
On the other Part it was argued, tha pol 
there are no Words in this Deed whereby i e uſe 
can be collected, that it was the Intent of vol 
the Parties that the Uſes ſhould be created Cal 
by way of Covenant to ſtand ſeiſed. The o 
firſt Covenant in the Deed is the only Co or 
venant which tends that way ; which Cove. 
nant is certainly defective in Words, and ſo Cher, 
defective that it is abſolute Nonſenſe, and i ive 
not to be reduc'd to Senſe without the AQ" 
dition of ſome Words to it; for it is that Wil 
the Covenantor for himſelf, his Heirs, Exe * 
cutors and Adminiſtrators, covenants, pranty ter 
and agrees with the Truſtees, their Heir a! 
Executors and Adminiſtrators, in Manner and vri 
Form following, that is to ſay, All that Meſſuagey ma? 

& c. to the Uſe "and Behoof, 8c. But here is nq ta. 
Manner or Form expreſsd whereby thigh9! 
Deed ſhould be executed, and no Man oi He. 
the Words of the Deed can determine wit. 
any Manner of Certainty in what Manner ii bec 
was intended to be executed; for peradveniſ qui 
ture the Covenantor intended to execute it bi dre. 
Fine, Feoffment, Recovery, or any otheilſ i! 
Way. And it is poſſible that he did not in. 1 
tend to perfect it before, but after the Mari Jud 
riage had, or the Marriage Portion paid, on da 
other Condition precedent, ' bec 


When a Deed is inſufficient for want of Ie. 
Words, how is it poſſible for any Man ta Pi 
know whether he doth wrong or right when | 


he takes upon him to make an Addition oi Co 
Words to it? The Intent of the Party is q Vc 
be manifeſted only by the Words of hig 


Mouth, or what he hath cauſed ro be of 


written, oe ma 


i 


Ejectment. 


It is frequently ſaid in the Books, that the 
law will mould, order, marſhal and tranſ- 
zſc Words to make them ſerviceable and 
iſeful to the Intent of the Parties; but it 
would be difficult for any Man to ſhew any 
Caſe where the Law ever permitted or al- 
owed any Addition of Words to a Deed; 
for it is all one in Effect with an Averment 
hors what was the Intent of the Parties, as 
Cheney's Caſe, Co. 5. is, and the Reaſon there 
riven is, becauſe the Conſtruction of Wills 


Wills in Writing. 5 
And therefore it is ſaid by the Lord An- 


Land to the Heirs of J. S. and the Clerk 


J. S. there no Averment will make it good, 


ſeiſed ſhould be in Writing as a Deviſe. 
In Beale and Wyman's Caſe, Stiles 240. three 


i great a Neceſſity that a Covenant to ſtand 
| 
2 
2 judges were of Opinion, that the Will in 


chat Caſe was cæca, and ſenſeleſs, and ſicca, 


becauſe the Intent of the Teſtator could not 
Pitfield and Peirce's Caſe, 2 Rolls Abr. 789. it 


Conſtruction to paſs Eſtates by general 
Words, without the uſual Ceremonies of 
Law; 4 multo fortiori when there is a Defect 
of Words, on which a Conſtruction may be 
made, Re en 


E 


ought to be collected out of the Words of the 


ierſon, Godbolt 13 1. that if a Man deviſes his 
vrites the Deviſe to J. S. and his Heirs, that 
may be ſupplied by an Averment, becauſe 
that the Intent of the Deviſor is wrote and 
more. But if a Deviſe be to J. S. and his 
Heirs, and the Clerk writes to the Heirs of 


becauſe it is not in Writing as the Statute re- 
quires ; and as the Law now is, there is as 


be found by the Words of the Will. And in 


is ſaid, that it is inconvenient to make a 


: 
| 
{ 
| 
\ 
| 
. 
5 
8 
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fo. 792. 


Ejedlment. 


So that on the whole Matter it ſeems that A 


this Covenant is merely a perſonal, obligato- 
ry and executory Covenant, and not decla4 
ratory of any preſent Uſe ; and eo potius, for 
that the Covenant is for himſelf, his Heitz, 
Executors and Adminiſtrators ; and alſo be- 
cauſe it is apparent, and without any Ambi- 
guity or Doubt, that it was the Intent of the 
Parties that the Eſtates ſhould be limited to 
the Truſtees for the Purpoſes mentioned in! 
the Deed ; which Intent would be entirely} 

defeated, if the Deed ſhould be conſtrued to 
be a Covenant to ſtand ſeiſed, which would 
be contrary to the conſtant Rule and Decla- 
ration of Law in Expoſition of Deeds as well 
as of Wills, 5 „ 
And as to the Objection that was made, 
that the Covenant that the Premiſſes were 
free from Incumbrances, manifeſted the In- 
tent of the Parties to be to raiſe a preſent 
Uſe; it was ſaid, that that was nothing to 
the Purpoſe, and that it was ſo reſolved in 
the Caſe of Barrington and Crane, which is 
now reported in 3 Lev. 396, 4 
As to the Caſe of Ward and Lambert, 3 Cro. 
354. which was cited of the other ſide, that? 
is not for the Plaintiff's Benefit; for there it 
is adjudg'd, that a Bargain and Sale enroll'd 
for Money, will not raiſe any Uſe if the? 
Money be not paid: But it was alſo held by 
the Court, that by apt Words an Uſe might 
have riſen, viz. by a Covenant to ſtand" 
A 1 £1 
And as to the Caſe of Collard and Collard, 
Popham 47. that can't be to any Purpoſe ; for 
the fame Book ſaith, that the Judgment in 


that Caſe was after reverſed. 


And 


othe 
Tha 
four 
Dee 
to tl 


liffe 
A 


give 
he 
hec: 


2p 
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And as to all the other Caſes cited of the 
bother fide, this general Anſwer may ſuffice, 
That all the Reſolutions in thoſe Caſes were 
founded on the Words in the Wills and the 
Deeds, and not on the Addition of Words 
to them; and therefore thoſe Caſes are very 
Y iifferent from the Caſe in Queſtion. 
After in Eaſter Term 1700. Judgment was 9 
\Y given for the Plaintiff by the Opinion of the Words ſup- 
'Y whole Court; and their chief Reaſon was, plied by o- 
"Y becauſe the Intent of the Parties was to make ther Words 
n preſent Settlement; and therefore they * 
would ſupply the Deed with theſe Words to m— to und 

be, or ſhall be; and then the Covenant will feiſed. 

un thus, The Covenantor covenants, grants and 

grees to and with the Truſtees, &c. all that Meſ- 

ſuage, &c. to be, or ſhall be to the Uſe, &c. And 

judgment was given accordingly. Levinx of 
Council with the Plaintiff, and Lutwyche with 
che Defendant on that laſt Argument. 


* VEST EO” 


Clarke verſus Smith. 
Hill. 10 & 11 IP. z. Rot. 1257. C. B. 5 


IN Ejedtment on the Demiſe of Harry Caſon fo. 293. 
11. Mary bis Wife, and Theophilus Joyner Ejetment 
end Martha his Wife, on Not Guilty, the Fury a x of — 
find as to part, that they were Copyhold,..&Cc. and Caſon, & a. 
that J. Smithſon was ſeiſed thereof in Fee,; cc. 
and ſurrender d them to the Uſe of bimſelf and Mar- 
garet his Wife for their Lives, and after to the 
Uſe of bis Will, and in Default thereof to his right 
Heirs, That the ſaid Smithſon was ſeiſed in Fee 
of the Reſidue, & c. and that be bad Iſſue Johanna 
bis Daughter, who was married to Andrew Smith, 
who had Tſſue John Smith. That Johanna died 


zn. 


314 Fjectment. 


in the Life of John Smithſon ber Father, and in 
the Life of John Smith ber Son. That John 
Smithſon deviſed the Copyhold to Margaret his 
Wife for Life, and after 6 Acres thereof to the Vi. 
cars of B. for ever, and alſo deviſed the Freebold 
Lands to his Wife for Life; and after her Deceaſe 
he deviſed all (except the 6 Acres) to his next Heir 
at Law, and to his Heirs, provided that ſuch Heir 
ſhould pay 100 l. within 6 Months after the Deceaſe| 
of his Wife, as ſhe ſhould direct by her Will, and 
declared that the Eſtate ſhould be charged with the! 
ſaid 100 l. That the Teſtator died, and his Wiſe 
died, That the ſaid J. Smith, the Son of Johanna, 
was the Teſtator's Heir, and that he entred after 
the Deceaſe of Margaret, and died without juz.) 

| That the Defendant entred as Heir of the ſaid John 
Smith on the part of bis Father; and that the Ho. 
men Leſſors are Heirs on the part of J. Smith's! 
Mot her; and then found the Leaſe, Entry and 


fo. 797. Ihe Pedigree. 

John Smithſon--Margaret his Wife. 1 Walter, Brother of John. | 

e e e te: e 3 1 
| 5 


— _—_— 


: - 


— — 6 e 
Johanns Smithſon, married to An- Mary married to Marthe married 
drew Smith, the Brother of the Caſon, who are | to Joyner, who | 


Defendant Francis. two of the] are the other 
——— — — Leser. two Leſſors. 
— Þ 


John Smith. 


This Caſe was argued twice by Council 

on both ſides; firſt in Mich. 11 W. z. and after 

in Hill. next following. And the ſole Que- 
ſtion was, whether Fobn Smith, the Grandion 

8 ; * 7 


Ejeciment. 


of the Teſtator, took the Lands by Diſcent, 


or by the Deviſe as a Purchaſor: For if he 
took as a Purchaſor, then the Defendant is 
his Uncle and Heir ; but if by Diſcent, then 
Mary and Martha are his Heirs. 
The Subſtance of the Argument for the 
Plaintiff was, That the Deviſe here was not 
any Limitation or Condition: No Limita- 


tion, becauſe there is no Deviſe over; no Con- 


dition, becauſe the Deviſe is to the Heir; and 
then the Condition is void, becauſe there is 
no body to take Advantage thereof, and by 


Conſequence the Payment of the Money is 


only a Charge in Equity on the Land. And 


for theſe Points theſe Caſes were cited, viz. 
3 Cro. 833. and 919. Hayneſworth and Prettye's 


Caſe; 2 Cro. 592. Pell and Browne's Caſe ; 
3 Co. 20. b. Wellock and Hamond's Caſe ; Hob. 
29. Counden and Clarke's Caſe ; Stiles 148. Pre- 
fon and Holmes's Cale, 


On the other ſide it was ſaid, that altho 


the Payment of the Money was only a 


Charge on the Land, becauſe there could be 
no Relief but in Equity, yet thereby a great 
Alteration is made as to the Eſtate in the 
Land. For when a Man takes Land by Di- 


ſcent he hath a pure, free, clear and abſo- 
lute Eſtate by the Diſpoſition of the Law: 
But here the Eſtate which the Heir hath, is 
by the Diſpoſal of the Owner tranſmitted to 


him with a Charge and Clogg fixed to it, 


and which will adhere to it in whoſe Hands 
ſoever it ſhall come, till the Charge ſhall be 
ſatisfied ; ſo that it comes to him in another 


Plight than he would have it by Diſcent. If 
he had it by Diſcent, then admitting that 


the Charge would be to the Value of the 
Lang, and alſo that he was liable to the Pay- 
RC ment 


3%? 


fo. 798, 
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lere if rities in Point, the Caſe of Gilpin, 1 Cro, * 116. 
it ſhould not Was cited, and alſo Britton and Charnocks 


| Lied 
be 161. Caſe, 2 Mod. Rep. 286. where it is held by hy 


Salk. 241. 


p. 2. 


that the Law ſhould adjudge thoſe Lands to! [ 


the Land, and made no Alteration in the 


Caſes of Executory Deviſes the Eſtate de- 


Purchaſor, and that the Caſe of Pitt and 


Ejeclment. | 
ment of his Anceſtors Debts of as great 2 
Value, yet he ſhall be compelled to ſatisfy 
both, he having no means by Law to avoid! 
either the one or the other: For he can'tY —— 


wave the Lands which are deſcended to him; 
and there is no avoiding of the Charge, for! 
his Anceſtor hath given it with ſuch Clogg, 


and he hath an unavoidable Power of ſo do- 
ing, and therefore it would be unreaſonable VN 


be Aſſets to ſatisfy Debts; and if they are I faſte 
not ſuch Aſſets, then he hath them not by Di- 
ſcent, but as .a Purchaſor. And for Autho- 


North Chief Juſtice and Arkins Juſtice, tha IW. 1 
where an Heir takes by Will with a Charge, leſcen 
he takes not by Diſcent but by Purchaſe. AFr,z. 
The Court at firſt were in ſome doubt, 
but at laſt they all unanimouſly agreed, that 
the Proviſo in the Will for the Payment of 
the 100 l. was only a Charge in Equity on 


Eſtate of the Land; and where the Eſtate is 
not alter'd, the Diſcent is not taken away. 
And it was alſo held, that if the Teſtator 
had deviſed a Rent-Charge, it had been all 
one. TS : 


And the Chief Juſtice ſaid, thät in all | 


ſcends till che Contingencies happen. If a find 


Man deviſeth to 4. 6 Months after his De- i 8 


ceaſe, in the meſne Time the Land deſcends, | 
and yet the Heir hath it not merely by the 
Law. And he ſaid, that it would be a vio- 
lent Conſtruction to make the Heir in as a 


5 
. 2 
P'S, 
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| Pelham, 2 3 25. was a Caſe in Point. Vide 
che Caſe & nota, Judgment was given for 
J Plaintiff, Eaſter 1700. 


— 


** 3 


* 
— * — p — 


Eaſtcourt verſus Weekes. 
Trin. 10 W. 3. Kot. 35. C. B. 


IN Ejectment for one Meſſuage and three Acres of fo. 799. 

1 Land in Newnton, on the Demiſe of Anne Ejedment 
on the De- 

miſe of Ann 


Faſtcourt, on Not Guilty pleaded, the Fury find 


that the Tenements in Queſtion are Copy bold, Parcel Eaſtcourt. . C\ 
| F the Mannor of Newnton, of which Will. Eaſt- 1 Salk. 186. 


court was ſeiſed in Fee; That W. Eaſtcourt was 

Y ci/ſed in Fee of the Mannor, and W. Weekes was 
Jeiſed for Life of the Tenements in Queſtion; That | 
w. Eaſtcourt died ſeiſed of the Mannor, which 
deſcended to Amicia and the Leſſor, his Siſters and 

Y Cobeirs ; That Will. Weekes permitted the Meſ- 
lage, &c. to be ruinous, and 25 Nov. 1690. demiſed 
be Copy bold for one Par, and ſo for ten Years ; That 
JAmicia Eaſtcourt died, and her Moiety deſcend- 
ed to the Leſſor ; That W. Weekes died ſeiſed, &c. 

I Feb. 1696. That there is a Cuſtom within the 
Mannor, that the Wife of every cuſtomary Tenant 
Lying ſeiſed for Life, ſball bold, &c. durante Vi- 

I duicate ſua, &c. That the Leſſor of the Plaintiff 
Y entred (for a Forfeiture, &c.) after the Death of W. 
JEaſtcourt, A. E. and W. W. That the Meſſuage 
at the Time of the Entry of the Leſſor was out of 
Repair, but is now well repair d, &c. Then they 
ind the Leaſe Entry as Ouſter by the Defendant 
Js Servant to Elizabeth the Wife of W. Weekes, 
and that the ſaid Eliz. is now alive, not married 
I /ince the Death of ber Husband, Et fi, c. 
In this Caſe, after ſeveral Arguments at fo. 802. 
the Bar, Judgment was given for the Nein, 5 
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tant by the Opinion of three of the Juſtice lille af 
Dix. Treby Chief Juſtice, Nevil Juſtice, and that 

* What For- Blencon Juſtice, chiefly on this Keaſon, ThaWout 4 
not u Dieter: altho' the permiſſire Waſte and the making o Forfe 
mination of a the Leaſe were Forfeitures, yet they wergYtion « 
Copyhold E- not ſuch Forfeitures as determin'd the Copy of C 
ſtate. hold Eſtate; and then it is in the Election o. 1 
the Lord to take Advantage of the Forfeiture 1 Cro 
at that time, or not: But if he will not, hi} He 

Heir ſhall not have ſuch Election; and then vais 

the Election in this Caſe ought to have been ure 

executed in the Life of the other CoparceMcoup: 

ner; and no Entry can be for a Moiety, foiſdeſce 

they are but one Heir. The Caſes on which. 2 

the Court principally relied, were, the CaſeFcordi 

of Cornwallis v. Horwood, Latch 226. Palm. 4164 mere 

Ben. Select Caſes 148. Cro. 2. zo. Lady Mounts Ftance 
P IEſta. 
What For- But Powel Juſtice was of a contrary Opi H 
feitures are nion; and he ſaid, that all Forfeitures at the Caſe 


3 Common Law were deſcendable to the Heir] be te 
ary 


Ceſſavit; but the Reaſon in the Caſe ofiiate 
' Waſte was, becauſe before the Statute ofiettl: 
Gloceſter, Damages were only recover'd in anſure. 
Action of Waſte, to which the Heir could H 
not be entituled. And the Reaſon that an YOpit 


Heir ſhall not take Advantage of a Ceſſer in NV af 
the Time of his Anceſtor was, that the Te- ry, 
nant might tender the Arrearages at any the! 


time before Judgment, which the Heir) H 

fo. 893, Could not have; ſee for that 2 Inf. 42. But ſuou 
jn the Caſe of Coparceners the Aunt and} uſp 

| Niece may join in an Action of Waſte, Col 

Litt. 5 3. b. . 

Ile faid that the making the Leaſe for Dea 

Years was a Diſſeiſin at the Will of the Lord, cave 


Blunden and Baugh's Caſe, Cre. Car. 302. 0 
e 


EjeQment. 


te affirm'd to be good Law, altho' before 
that Caſe it was taken to be a Diſſeiſin with- 
Wout any Regard to Election; and that ſuch 


Forfeitures ſhall inure by way of Determina- 
tion of the Eſtate, and operate as Breaches 


of Conditions annext to the Eſtate, Godbolt 


17. 1 Jones 249. Matthews v. Whetſton, and 


; 1 Cro. 233. 


allis's Caſe, Palmer 416. which is a Forfei- 
ſure at Election. 
coupled with an Intereſt, ſuch Election is 


He ſaid he agreed with Dodderidge in Corn- 


But when an Election is 


eſcendable, Sir Rowland Hayward's Caſe, 


Wc. 2. An Election is diſcendable, or not, ac- 


Fcording to the Nature of the Thing; if it be 


Inerely perſonal it can't deſcend. Accep- 
Stance of Rent, or any other thing after the 


Eſtate is once forfeited, ſignifieth nothing. 
He alſo ſaid, that altho' the Leaſe in this 


Caſe was determin'd, yet Advantage might 
be taken of the Forfeiture ; and that volun- 
Mary Waſte was a Determination of the E— 
tate, but not permiſſive, altho' it was now 
Nettled that permiſſive Waſte was a Forfei- 


Jure. | 


| cc (EY „% — warp ad 


He alſo ſaid, that he inclin'd to be of 


YOpinion that in the Caſe of permiſlive 
Waſte, if the Waſte was repair'd before En- 
Iry, that no Advantage cou'd be taken of 
Ihe Forfeiture after. 8 


He alſo urg'd, that the Miſchief to Lords 


Avould be great, if the Elections in ſuch Ca- 


Yes ſhould not deſcend ; for ſuch Leaſe may 
be made where all the Timber on the Land 


nay be fell'd within a ſmall time before the 
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Peath of the then Lord, ſo that he may not 


have time to enter for the Forfeiture. 


2 He 
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le&ion ſhall 
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-- ö — = 4 
2 — we 2 == — 
4 * - — 22 — 
—— — ; — — — * — — 
— 2 — * 3 - — 
— . — = Kaka . - * — 2— — Ny ” - — 
* — a ie rr ” - N a 
F pay gee So) ore + * - = - 
. - 7 — . — — ES - n — * 1 7 2 
= — — 2 — — 2 —— Les. — — - — = 4 SA +1 4 a 
— — — 25 — _ | — ren 
== — 2 — — * - =, « 2 - _— — N 
— 3 rr — 
—— 


——ů— —— — 
—— .— — 
yy 
* op % — — — 
== - — 
_ _ — 


, % 
: — — — wo — — 9 nan I Dp ———— ——̃—— ̃ —  — — — — 
— 5 —_—_—_— — —— — ——— —_— — "Dn 3 — 2 . — — — yg - 5 — 
— 4a — — 4 ew 2 p on — —— — = = #-I> — £ * — - — — — —— — — — — — ACOG AD Tron —— — . — _ — 2 

WW 8 —— — —— . — — . _ — — — 0 - — - — — — r 
— — — . 6 * OE : * ory N * N _— L £ - — ” — ISI - 

a — 1 5 * — tb hand, — — — — — —̃ — —-„—-— — — — 

8 > * * " 2 ORD > = R . SEED LEES I ates oben 


— — 
F — — — 
. 1 . —_ = . — * 
Da _— — 5 — — . — 25 2 — 2 
wah =Y — — — — — <5 — 8 2 
— — we” i — — 


— 
— 


my 


320 Ejedtment. 


He alſo ſaid, that it was hard that the fur 
viving Coparcener ſhould loſe the Advan. 
tage of the Forfeicure by the Act of God. Wc a; 
Note, The Chief Juſtice took a Difference zs tl 
when a Copyholder makes a Feoffment, 
or any other Act which is altogether incon- 
ſiſtent with his Eſtate, there the Copy hold Necti 
Eſtate is abſolutely determin'd, and Advan- 
tage thereof may be taken at any time, other- N levi 
wiſe in the Caſe of making a Leaſe for Lear; Lata 
for the Copyholder remains a Copyholder 
_ notwithſtanding ſuch Leaſe, otherwiſe ofa Y — 
Leaſe for Life. But if the Copyholder will? 
accept of a Leaſe for Years of another, that Rc 
is a Determination of his Eſtate, 
| Hee alſo ſaid, that he much doubted the 
If the Aunt Caſe in Co. Lit. 53. 0. Where it is ſaid, that 
and Niece | 
may join in the Aunt and Niece may join in an Action | 
an Action of of Waſte, for all the Books there cited for it 
Waſte. are to no purpoſe, except one, viz. Br. Waſte! 
2... "4. And bs ſaid, that that was 2 ſtrange? 
Caſe; for there two join in an Action off; 
7 Waſte where one of them can't recover for! 
fo. 8044 Part, viz. Damages. But the Reſolution in; 
that Caſe was only that the Right to recover! 
Damages ſurviv'd; but in the Caſe here the lla. 
Queſtion is, whether the Right to recover Daw 
the Land it "ſelf ſhall ſurvive. Where there ume 
is ſuch a Forfeiture by which the Copyhold Haiti 
Eſtate is determin'd, there the Forfeiture willy | 
go over, but other Forfeitures will not; for 
they are confin'd to the Perſons in whoſe! 
Times the Forfeitures were committed. 
And as to the Objection made by PowelY, 
Juſtice, of the Prejudice that may happen Ju1 
to Lords, if their Heirs ſhall not take Ad- Abe! 
vantage of Forfeitures, he ſaid, that there Rea 
was no ſuch Miſchief 1 in that Caſe, and "a ind 
* tha 
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im Not guilty pleaded, the Fury found, That Fran- for two Hou- 
Neis Hall denied them 11 1 Deceaſe of his Mo- e . 
er to Frances his Wife during her Widowhood, or on the De- 
Wi! ſuch time as his eldeſt Son R. ſhould attain his miſe of Mill. 
Wire of 21 Years, and then to the ſaid R. and his Mold, &c. 
Airs for ever, paying unto his Son L. and bis 
eugbter I. 40 1. apiece; failing the ſaid R. to 

ume to his Son L. and his Heirs for ever, and 

Filing his Son L. to come to bis Daughter I. and 

Jer Heirs for ever; and failing R. L. and I. tb 

Iome to his Brother W. and his Heirs for ever; That 

Ie Teſtator died x Mar. 1667. hawing Iſſue the 

id Reynold Hall bis eldeſt Son, Lowion Hall, 

43-4 Iſabel Hall; That the Teſtators Mother died, 

Ind che Teſtator's Wife entred, and five Years after 

Ihe Death of the Teſt ator took to Husband William 

Mead ; whereupon R. the Son entred, and by Leaſt 

Ind Releaſe 11 & 12 July 5 7 W. 3. conveyed to 


Zjediment. 321 
the Lord's Bayliff might enter for the Forfei- 
ture, and there is no Encouragement in the 
Caſe to make ſuch Waſte in Fees, for as ſoon 
s the Fees are fell'd, they are Chattels veſt- 
ed in the Lord, and his Executor may have 
in Action for them. And the ſame Ob- 
jection might be made in the Caſe of Te- 
nant for Life at Common Law. Wirigbt and 
levinx were of Council with the Plaintiff; 


20 PF 


* 


Robert Whalley verſus Frances Reede 
* Lowſon Hall. 
Trin. 8 W. 3. Rot. 1442. C. B: 


IN Ejedt ment for to Meſſuages and one Acre of fo 804; : 
Land, on the Demiſe of William Mold & al' Eje&mene 


cre of Land 


rhe 


2322 | Ejeclment. | 
the Leſſors of the Plaintiff, whereupon they entred | 
8&Cc. That the ſaid R. the Son is yet alive; That 
the ſeveral Sums of 40 l. were never paid, and that 


the ſaid Reynold was never requeſted, &c. Ee l 


ſi ſuper totam materiam &c. the 

fo. 809; This Caſe was argued in Eaſter-Term, 1 1 Ch 
W. z. by the Council on both ſides. the 

And the Plaintiff's Council made cred De 

Points. of 


1. If by any Words in the Will it appear pay 
to bo the Teſtator's Intent that by the Non- the 
Payment of the 40 l. by Reynold the Teſtator; ¶ Br 

eldeſt Son to Lowſon, the Eſtate of Reynol I for 
ſhould be determin'd, and thereby the EſtateY 2" 
of Lowſon ſhould be actually veſted in him. ker 
2. Admitting that this Point ſhould be a.Þ the 
gainſt the Plaintiff, yet Reynold being theY no 
Teſtator's Heir at Law, ought to have had W. 
Notice of his Fathers Will before any Deter- e 
mination of his Eſtate by the Will mould M 
enſue. to 
. If the Entry of Lowſon by reaſon of the VL 
Non Payment of the 40 J. to him, was not] de 
barr'd by the Statute of Limitations, and M 
whether the Plaintiff (as this Special Verdi] E. 
is found) ſhall take Advantage thereof. Ich 
fo. 810. The Caſe on the Will is but ſuch: Francia] th 
Hal by his Will deviſed the Meſfuage inf ſt: 
Queſtion after the Deceafe of his Mother ta 41 
Frances his Wife durante viduitate ſua, or till pe 
ſuch time as his eldeſt Son Reynold ſhould i te 
come to the Age of 21 Years, and then ta I. 
the ſaid Reynold and his Heirs for ever pajing I 
to his Son Lowſon and his Daughter 15 bel 40h I - 
apiece ; and failing the ſaid Reynold Hall, to tt 
come to the ſaid Lowſon and his Heirs fof o 
ever; and failing his ſaid Son Lowſon, to come n 

to the 0 Habe and her Heirs for ever; and 


fail 15 
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failing his Sons Reynold, Lowſon and Tſabel, to 
come to his Brother John Hall and his Heirs 
. 

And as to the firſt Point it was ſaid, that 
the Word paying made only a Truſt or 
Charge on the Meſſuage in Equity, becauſe 
there was no Limitation over to Lowſon for 
Default of Payment. And that in the Caſe 
of Wellock and Hamond, 3 Co. 20, The Word 


paying had been but a Truſt or Charge on pl. 39. 


the Land, had there not been a younger 
Brother in that Caſe to take as ſpecial Heir 


for Default of Payment. And that in Hayneſ- 


worth and Prettie's Caſe, 3 Cro. 833. there was 
an expreſs Deviſe over for Nonpayment of 
the Money. And if the Word paying makes 
no Limitation of Reynold's Eſtate, then the 
Word failing makes none; for that can't be 
extended to failivg in the Payment of the 
Money, becauſe that Word failing is annex d 
to the Deviſe to Lowſon, and alſo to the De- 


viſe to abel, and that if the Teſtator had in- 
tended that the failing in the Payment of the 
Money ſhould be a Limitation of Reynold's 


Eſtate, he would have charged Lowſon with 


the Payment of the 40 l. deviſed to Jabel in 
the ſame Manner as he had limited the E- 


ſtate of Reynold for Nonpayment of the 40 J. 
apiece to Lowſon and Jabel. But if the Non- 
payment of the Money by Reynold ſhould de- 
termine his Eſtate, and thereby the Deviſe to 
Lowſon ſhould take Effect in Poſſeſſion, then 


Jabel would loſe the 40 l. deviſed to her, for 


Lowſon is not charg'd with the Payment 


thereof, which would be againſt the Intent 
of the Teſtator; and therefore it would be 


more reaſonable and agreeable to the Teſta- 
Es 2 tor's 


323 
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I? 


Cro. El. 2043. 


10. $17. 


Failing, 


tor's Intent, to conſtrue the Payment of the 
Money to be a Charge on the Land. ö 


Expoſition the Intent of the Teſtator was by this Word 
of the Word 


ſhall be taken for dying, then the Law in Fa- 


meant a dying without Heirs; for when he 


be conſtrued that by the Death of Rey nold he 
intended bis dying having Iſſue of his Body, 


been, that if Reynold died without Heirs, then 
the Meſſuage to come to Lonſon, and fo from 


and the ſame Word in all the Parts of the 


Ejediment. 


The Deviſe to Iſabel is on the Failing of 
Lowſon, and the Deviſe to William the Bro- 
ther is on the Failing of Jabel, Lowſon and 
Reynold; whereby it is apparent, that the 
Teſtator by the Word failing intended one 
and the ſame thing throughout, and conſe.) 
quently that he did not intend failing in the 
Payment of the Money, for Lowſon and [a-} 
bel were not to pay any; and an uniform, 
congruous Expoſition ought to be made of 
one and the ſame Word in one and the ſame M;7 
Will. pe g 
And then the next Queſtion will be, what 


failing. And as to that it was ſaid, that by 
that Word he intended dying ; for it is a} 
common Expreſſion in the North for dying, 
not only in Wills, but in Conveyances and 
common Parlance. And if the Word failing? 


vour of Wills will intend, that the Teſtator 
had deviſed the Meſſuage to Reynold his eldeſt? 


Son and Heir, and to his Heirs, it ſhall not 


and fo to diſinherit the Heir by his eldeſt Son. 
And for that there is a direct Authority in Tc 


1 Cyo, 185. Spalding v. Spalding. And then it (1; 


is all one as if the Words of the Will had? 


Lak 
Lowſon to Iſabel, and from Iſabel to William the Mo 


Teſtator's Brother; and fo one uniform and 'F, 


congruous Expoſition would be made of one . 


A - 


v 
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Will, as there ought to be. And then if the 
Word failing ſhall be taken for dying without 
ir, the Law in further favour of Wills will 
4 -onftrue i it, that the Teſtator intended a dy- 
ing without Heir of his Body; for it is im- Salk. 231. 
ooſſible that Reynold ſhouid die without Heir, pl. 12. 238. 
e having a Brother; or that Lowſon ſhould 4 * 
ie without Heir, he having a Siſter; or 1 
el ſhonid die without Heir, ſhe having an 
Uncle, viz. her Father's Brother. And for 
hat there! is a direct Authority in Cro. 2. 4156. 
Leb. v. Hearing; and with that agreeth Par- 
. and Purker's Caſe, 2 Lev. 70, 71. 
As to ihe ſecond Point it was ſaid, that 
| Yi-jnold had not forfeited his Eſtate, becauſe 
was not expreſly found by the Verdict that 
ue had any Notice of his Father's Will; for 
„I being his Father's Heir at Law, had 2 
| ecter and more worthy Title as Heir than 
ay other Eſtate which he could have by his 
fachers Will. And therefore the Law will 
"Fo: compel him to ſearch whether he hath 
1 wy other Eſtate than that which he might 
ee by Diſcent from his Father, becauſe 
de Law would then force him to ſearch for 
Fiat which would be to his Diſadvantage ; 
oc without doubt the Eſtate by Deviſe 
F'ould be a leſs Eſtate than that to which he 


_ CC T_T * 


Yrs entitled as Heir, or an Eſtate with a 
r clogg and Charge: And therefore the Law 
dFYpich great Reaſon makes a Difference be- 
n Yvcen him and a Stranger, becauſe as he 
n fakes Notice of his Eſtace, ſo ſhall he take 
© F\ocice of the Condition annex'd to it. And 
d | prove that Point, the Caſe of Fraunces, Co, 
Y . 92, 1 Mod. Rep. 86. and 300. were cited, 


And it was further ſaid, that altho' the 
Jy had found Circumſtances, which per- 


* 3 haps 
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= 
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fo. 812. 


Gro. Car.576. The Caſe of Randal and Eeh, Carter's Rep. 
179. ſeems to be, that Notice in that Caſe 
is not requiſite. The Caſe there was, that 
a Man having four Sons deviſed his Lands to 
the eldeſt, and the Heirs Male of his Body, 
on Condition that if he ſhould be married to 
a Woman not having a Portion of 1000 l. 
that then his other Sons ſhould have the ſaid | 
Lands to them and their Heirs. The eldeſt 
Son married a Woman not having ſuch Por. 
tion; and in that Caſe it was adjudged that 
he had forfeited his Eſtate, becauſe no No- 
tice was neceſſary to be given him. But, as! 
it ſeems, that Reſolution is founded on 2 
Miſtake of the full Reſolution in the Caſe of 
Fraunces, For in the Caſe of Fraunces a? 
Feoffment was made by the Father to the 
Uſe of his eldeſt Son, for 60 Years after the 
Death of his Father, if he ſhould ſo long live, 
Remainder to Thomas Fraunces for Life, and 
after to the Heirs Male of his ſaid eldeſt Son, 
with divers Remainders over; and in the 
ſaid Deed of Feoffment there was a Proviſo, 
that if the ſaid eldeſt Son ſhould diſturb his 
Father's Executors (mentioned in the Will 
which he had made before the Deed of 

Feoffment) in taking the Goods which then 
were in the Father's Houſe, &c. that then 
his Eſtates ſhould ceaſe, And it was reſolved! 

_ int 


Ejeciment. 


haps were a ſufficient Ground for the Jury 
to find that Reynold had Notice, becaule he 
had not entred into the Meſſuage till after 
the Death of his Mother and Grandmother, | 
yet that being a meer Matter of Fact proper 
to be determined by the Jury, the Court 
can't take upon them to determine it, no 
more than Matter of Fraud, or any other 


Matter of Fact. | 


Zjedlment. 
in that Caſe, that the eldeſt Son ſhould not 


as well of the Proviſo in the ſaid Deed of 
Feoffment, as of his Father's Will. But the 
Reſolution in the ſaid Caſe of Randal and Eely 
is founded on a Suppoſition, that the Reaſon 
of the Reſolution in Fraunces's Caſe was only 
becauſe the Heir had no Notice of the Will, 
which he ought to have had, becauſe the Will 
was Collateral to his Title in the Land. See 


. JF alſo now the Caſe of Malloon and Fitzgerald, 


z Mod. Rep. 28. where and what Notice in 
J ſuch Caſes is requiſite. 
As to the third Point it was inſiſted, that 

the Entry of Lowſon Hall was not congealable 

(admitting that the other Points were a- 

gainſt the Plaintiff) becauſe it appears by 

the Verdict, that he hath not made any Entry 

into the Meſſuage in Queſtion, within 20 

ears after his Title of Entry accrued to 
him: For it is found by the Verdict, That 

the Teſtator died 1 Mar. 1667. That the Mo- 
ther of the Teſtator died within five Years 


ter his Death, and that Reynold immediate- 
ly thereupon entred in the ſaid Meſſuage, 


the 12 of Fuly 1695. 7 W. 3. and that then 
he by Leaſe and Releaſe conveyed the Meſ- 
ſuage to the Leſſors of the Plaintiff, who 


— a [ 


— 5 


18 


1 Apr. 8 W. z. 1696. and that after the ſame 


ejected bim. So that it appears that Reynold 
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* 4. pay 


loſe his Eſtates without Notice given him, 


1 0 a 
after his Death, and that Frances the Te- 
„ ſtator's Wife marriedwithin five Years af- 


and that he continued the Seiſin thereof till 


entred, and made the Leaſe to the Plaintiff 
Day the Defendants entred upon him and 
and the Leſſors were in Poſſeſſion for 23 


Years and more: And then admitting that 
2 Years was a reaſonable Time for Reynold to 
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pay the 40 J. apiece to Lowſon and Iſabel, yet 
there are 21 Years elapſed ſince the Title of 
Entry accrued ro Lowſon, and by Conſe. 
guence he is barr d by the Statute of Limi. 
tations, whereof the Plaintiff may take Ad. 
vantage on this Special Verdict, as well as 
on Evidence ; for if there had been any Dil- ? 
ability i in the Caſe to prevent the Operation 
of the Statute, it was incumbent on the De. 
fendants to prove it, and to have procur'd it 
to be found in the Special Verdict, for no 
Diſability ſhall be preſum'd ; but that no: 
being done, the Plaintiff mall take Advan- 
tage of the Statute, as well as one ſhall have 
Advantage of a Bar by a Fine with Procla- 
mations, if nothing on the other de be 
ſhewn to prevent ir. f 
On the Defendant's Behalf it was urged, 
that whether the Eſtate deviſed to Reynold 
was an Eſtate Tail, or Fee, or for Life, the 
Word paying would make a Limitation of that 
Eſtate, becauſe otherwiſe there would be no 
Remedy for the Money, and alſo that the 
Word failing would extend to all manner of 
Failings, viz. failing of Heirs and failing of 
Payment. But it rather implies an Eſtate 
for: Life, than any other Eſtate. And as to 
Notice it was ſaid, that if Reynold had entred | 
immediately after the Death of his Father, 
there it could not be preſum'd that he had 
any Notice of the Will; but when he 
did not enter for ſo long a time aſter, as 
in this Caſe, it is to be ſuppos'd that he 
had Notice of the Will, eſpecially it being 
to be preſum d that he was more cognuſant 1 
of his Father's Affairs than any other, and I 
nome other is obliged or appointed to give . 
him Notice. And as to the Statute of Limi- Y* 
tations, 


Zjediment. 


tations, it was ſaid, that no Advantage could 
be taken thereby, unleſs the Statute had been 
pleaded, or that the whole Matter touching 
ir had been ſpecially found by the Verdict. 
Afterwards in Trin. 11 V. 3. Judgment was 
given for the Plaintiff, only for want of find- 
ing of Notice in the Special Verdict ; for the 
whole Court was of Opinion that Fraunces's 
Caſe was good Law, and that the Caſe in 
Queſtion differs not from it in Subſtance. 
But it was allo reſolved, that if Notice had 
been found, that the Eſtate of Reynold had 
been determined by the Nonpayment of the 
Money: And the Reaſon (as I apprehended) 
was, becauſe the Word failing would extend 
as well to failing in Payment of the Money 
25 to failing of Heirs or Iſſue of Reynold. The 
Court was alſo of Opinion that the Eſtate 
deviſed to Reynold was an Eſtate Tail, with 
Remainders in Tail to Lowſon and Iſabel, Re- 
mainder over in Fee to the Deviſor's Brother, 
and that no Advantage was to be taken by 
the Statute of Limitations in regard that the 
whole Matter touching it was not ſpecially 
found by the Verdict. > 


n —_——— 


: Broughton verſus Langley. 
Trin. 12 VNV. 3. Kot. 404. B. R. 


I Ejedt ment on the Demiſe of John Ramſ- fo 814. 
den, on Not Guilty pleaded, the Jury found, Ejed men, 
That the Leſſor's Grandfather deviſed the Tenements or che Pe- 
in Queſtion unto John Stancliffe and Robert Rande wo 
Ramſden and their Heirs ; and by his Will de- 
lar d, that they and their Heirs ſhould ſtand ſeijed 
thereof to the Uſes, Intents and Purpoſes after Ind 

pg SEEN = 


Ejeclment. ; 
fied, viz. 1. To permit George Ramſden tj; 
Son to receive the Rents, &c. for his Life, and after! 
his Deceaſe that they ſhould ſtand ſeiſed to the Uſe 

of the Heirs of the Body of the ſaid G. R. Remain. 
der to tuo other Sons in Fee, &c. with a Prowiſo in 
the Will that the Truſtees ſhould hade Power 10 
make a Fointure to the Wife of G. R. That G. R. 
enter'd after the Death of the Teſt ator, and by Re. 


covery, &c. convey d the Lands to the Uſe of hin. 
ſelf in Fee, and afterward convey'd to A. L. and 


bis Heirs ; That G. R. is dead, and that the Leſſor 


is the Heir of bis Body and enter'd after bis Death, 


and made the Leaſe to the Plaintiff. Et fi, &c. 


Whar nan. This Caſe was argued twice, and the ſole! 
be an Ule ex. Queſtion was on the firſt Deviſe, whether 
:cuted and the Eſtate in Law was veſted in G. Ramſden by 
not a Truſt. Force of the Statute 27 H. 8 c. 10. or that it 
EE news was only a Truſt for George Ramſden, and that 

the Eſtate in Law remain'd in George Stain. 

cliffe and Robert Ramſden; for if it was an Uſe: 
executed in George Ramſden, then he was Te- 
nant in Tail; the Devile being that he 
ſhould take the Profits during his Life, the 

Remainder to the Ule oi the Heirs of his! 

Body; and then the Recovery was well? 


ſuffer'd. 


It was argued for the Plaintiff, that the 
Eſtate in Law remain'd in the Truſtees, and 
that it was only a Truſt for G. KR. and that 
(it was ſaid) appear'd plainly to be the De- 
viſor's Intent, for the Words are, that they 
and the Survivor of them ſhould ſtand ſeiſed, &c. 
ſo that he intended ſuch an Eſtate as might 
ſurvive. There is alſo a Proviſo that the 
Truſtees ſhould make a Jointure to the Wife 
of G. R. which they could not do, if the E- 


ſtate did not continue in them. 


More- 


Ejeclment. 


© Moreover a Deviſe differs from a Deed in 
"re thar Caſe : For if a Man makes a Feoffment 
[EY without any Conſideration to another and 
in Þ his Heirs, and doth not ſay to what Uſe, it 
in ſhall be to the Uſe of the Feoffor and his 


0 Heirs; but a Deviſe veſts the Eſtate in the 


R. Deviſee immediately, without ſaying to 
e- what Uſe, 4 Co. 4. in Vernon's Caſe. But 
n-. 'twas agreed that a Deviſe might be to one 
nd to the Uſe of another, and the Uſe ſhall be 


executed if the Intent of the Deviſor appears 
„to be ſo, according to 1 Leon. 253. Pop. 4. 
But for a dire& Authority that it ſhall not be 
executed as an Uſe in this Caſe, the Caſe of 
J Burket and Durdant, 2 Ventr. 311. was cited, 
7Y where it was adjudg'd in the Exchequer Cham- 
it ber that it was only a Truſt not executed. 

t Onthe other ſide it was argued, that this 
-Y Truſt to permit one to take the Profits had 
been an Uſe before the Statute 27 H. 8. and 


therefore it ſhall be executed by that Stat, 


3 7 


e for an Uſe and a Truſt at Common Law 
e 


were all one. And in 1 Co. 121. in the Defi- 


nition of an Uſe, it is ſaid to be a Truſt and 


o 

1 Confidence; that Ceſtuy que Uſe {hall take the 
Profits, &c. and the Profits of the Land are 

all one with the Land it ſelf. And as to the 


was that the Uſe ſhould not be executed, it 
was anſwer'd, that the Intent ſhall be ob- 


'F ſerv'd in the Creation of an Uſe ; but when 


it is created ir ſhall be govern'd by the Ope- 


ration of the Law. And if in this Caſe the 

Deviſor intended an Uſe, the Statute will 
execute the Poſſeſſion to it. And for that 
1 Ventris 379. was Cited, where Hale Chief 


Juſtice put this Caſe: If a Man covenants to 


ſtand ſeiſed to the Uſe of himſelf for Life, 


and 


Objection, that the Intent of the Deviſor 


fo. 824. 


+ "IN 
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Ejectment. 


and after to the Uſe of the Heirs Male of hi 
Body, the Law will ſupervene his Intention, 
and make him Tenant in Tail. And as to  — 
the Objection, that Power is given to the I} _. 
Truſtees to make aJointure, it was anſwer'd, WI 
that that is conſiſtent; for probably that was 
directed to prevent Indiſcretion in the Mar. 
riage of G. R. for he made Proviſion that the I, 
Jointure ſhould be made in Proportion to the ( 

_ Wife's Portion; and it is not inconſiſtent with 
the Eſtate Tail, for thereby the Eſtate Tail i; and 
preſerved, and a Jointure may be made with- ! and 
out docking it. And that Anſwer is given the 

by Hale Chief Juſtice, to the ſame Objection , 
in the Caſe of King and Melling, I Ventr 232. 

And as to the Caſe of Burchett and Durdant, ay 

the Point in Queſtion here was not neceſſary %. 
there to give that Judgment; for the princi- 55 
pal Point was, whether the Words Heir of be 
Body of A. now living, was a good Name of la 
Purchaſe to deſcribe the Perſon ; and it was IX. 
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reſolved that it was a good Name of Pur- Jo 
chaſe, and the other Point relating to the | 15 
Truft was out of the Caſe. 1 of 


In the principal Caſe the whole Court was =” 
of Opinion, that the Uſe was executed in M 
G. R. for the Reaſons before mention'd. And ſe 
it was obſerved by the Court, that if the Ule 0 
ſhall not be executed in G. R. immediately da 
during his Life, the Remainder limited to 5 
the Uſe of the Heirs of his Body can't take 0 
Effect by way of an Uſe executed, which it T 


ought of Neceſſity, for there is no Colour to L 
make it a Truſt for the Heirs of the Body of | g 
| G. R. _ 
Abd on the ſecond Argument Judgment 1 ; 
was given for the Defendant per tot” Cur” Ex 


relatione alterius. 


ENTRY. | 


Ek Th 1 
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William Lord Sandys verſus Edmund Bray. 
Trin. 13 El. Rot. 1567. C. B. 


OUNT in a Mrit of Entry (ur Diſſeiſin, fo 82+. 

I That Sir John Zouch was ſeiſed in Fee, 8c. A Writ of 
and levied a Fine to the Biſhop of L. and others, Entry in che 
and to the Heirs of the Biſhop, Paſch. 11 H. 7. to 1 

J the Uſe of Sir Reginald Bray in Fee, ho 11 H. 
. deviſed the Uſe to Edmund Bray in Tail Male, 

J Remainder to Margery the Wife of Sir W. Gau- 
dy in Tail General. That Sir Reginald Bray 
lied, per quod the Conuſees enter'd and died ſeiſed, 

E whereby the Lands deſcended to L. Smith the Bi- 
p' Heir. That Edmund Bray the Deviſee in 
ail of the Uſe, made a Feoffment in Fee to Sir 
IV. Gaſcoigne and others, and died, having Iſſue 

| John Lord Bray 5 who died without Iſſue Male. 
Ibat after bis Death one J. F. enter'd in the Name 
VL. S. the Heir of the Biſhop to the Uſe of the De- 
nandant, Couſin and Heir of the Body of the ſaid 

I Margery, viz. &c. per quod the ſaid L.S. was 

FJ {#i/ed, 8c. to the Uſe of the Demandant. That then 

I the Statute of Uſes was made, whereby the Deman- 
ant enter'd, and was ſeiſed, &c. till diſſeiſed by Sir 
E. B. who enfeoff d the Tenant, Bar, Non diſ- 

I ſeifivit &c. and Iſſue thereupon. Spec' Verd' 
I That J. F. 3 Eliz. enter d into two Parcels of the 
Land in Queſtion in the Name of all, and in the 
Name of the Heir of H. C. one of the Conuſees in 

| the Fine, if the ſaid H. C. was the Survivor of the 
he [aid Conuſees, and another ſuch Entry in the 
Name of the Heir of the ſaid Biſhop of L. Pris 

8 al 
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fo, 830. 


fo. 831. 


Record, I had from a M. S. of Marburtu 
A ” 5 | 


but then conſidering it was found on a Trya 


gard it did not appear by his Book in what 


Entry. f 
ſaid Biſhop of L. was the Survivor, and anothe 
Entry in the Name of the Heir of the ſaid Biſhop 
without the Words if he was the Survivor, and 
another Entry in the Name of the Heir of the Sur 
vi vor of the ſaid Conuſees, and that they ere al 
then dead. And if any of the ſaid Entries was ſufi 


cient to inveſ# the Freebold in any Heir of the ſail 


Conuſees then having Right in the Tenements to the 
Uſe of the Demandant, was the Doubt of the 
Fury. 3 

All that which is before wrote of the ſaid 


theret 


At firſt I thought it was a ſtrange Verdict Po 


at Bar, and that in that reſpect perhaps there 
was more in it than appeared to my View, 1 
was deſirous of knowing the Event thereof; 
and with great Search and Difficulty (in re. 


County the Lands were, nor any Term or: 


Roll in which the Record was entred) I found? 


at laſt in the Docket, in the Office of Mr. Folep 


the ſecond Prothonotary, that the Record? 
was entred of Trinity Term, 13 El. Rot. 1229, 
That it was the ſame Term in which the! 
Tryal at Bar was on an alias ven fac (which 
15 altogether unuſual, as I am informed by! 
Practiſers) but that Docket was miſtaken in 
the Number Roll; for on further Search of 
the Records of that Term, the Record was 
entred Rot, 1567. and the County in the 
Margin of the Record is Bedford. And the 
Subſtance of the Reſidue of the ſaid Record 
after that before wrote, here followeth. _ 
The Demandant, by the Conſent of the Tenant, 
prayed a new Venire facias for the Inſufficiency af 
tbe Verdict, which was granted, and on the nw q 
1 8 = thereof 


Wilercof the Tenant confeſſed the Action, and there- 
on Fudgment was given for the Demandant, and 
| n Habere facias ſeiſinam awarded and re- 


——_— 
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1 HFolford verſus Brome. 


Na Writ of Entry in le quibus in the Court of f, $32 


id! the County-Palatine of Cheſter, the Deman- A Writ of 


unt counted on a Diſſeiſin done to himſelf by the Entry in 1e 
I Ienant. Bar, that a common Recovery was ſuf- quibus, in the 


% fer'd, &c. to the Uſe of Chr, Holford in Ie Sonny Pol 


al that he died ſeiſed, and the Tenements deſcended to tine of cheſt». 
eM. the Wife of Sir H. C. and they demiſed to the 
I'Y Tenant. Replic', that before the Recovery Tho. 
Holford and Jane his Wife, and the ſaid Chr. 
e-Y Holford were ſeiſed in Fee, and levied a Fine to 
t tbe Uſe of the ſaid Tho. Holford for Life, Re- 
NY mainder to the ſaid Chr. Holford in Tail Male, 
d Remainder to the Demandant in Tail Male, Re- 
Vvainder to the ſaid Tho. Holford in Tail Male, 
4Y Remainder to the ſaid Chr. in Fee; That the ſaid 
„ T. Holford died, and the ſaid Chr. enter'd, and 
6% Indenture inroll'd, &c. bargain'd, &c. all his 
OY E/ate to J. Bruen for the Life of the ſaid C. Re- 
14 mainder to the Queen in Fee, on a Proviſo to deter- 
nine the ſaid Bargain and Sale on Payment of 30s. 
to the ſaid J. B. or to the Uſe of the Queen, &c. 
SY whereby the ſaid J. B. was ſeiſed of the Remainder, 
CY and being ſo ſciſed the Recovery was had; That 
CY the ſaid C. died without Iſſue, whereby the Queen 
LY was ſeiſed, and then the Demandant paid the 30 . 
% Bruen, &c. and that the ſaid Payment was 
Hund by Inquiſition, and thereupon the Demandant 
f'J brought bis Monſtrans de droit on the whole 
"1 Matter aforeſaid and obtain'd Fudgment upon 5 
f_ an 
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ren for the Life of the ſaid Chr. Remainder to the] 


Fee, whereby he was ſeiſed, &c. of the ſaid Re- 


Lands deſeended to the ſaid Mary the Wife of ile 
ſaid Sir H. C. and they demiſed them to the now 
| Tenant, prout in the Bar, : — 


gain and Sale enroll'd by the Demandant 


and a Writ to the Chamberlain of Cheſter to cond 
mand the Eſcheator to amove the Queen s Hande 


which was done; whereupon the Demandant enter 
as in his [aid Remainder, and was ſeiſed till by thi 


Tenant diſſeiſed. Rejoinder, that the DemandaniMain' 


before the making the ſaid Indenture by him to th 
ſaid J. B. bargain'd, &c. the Premiſſes to J. Warh 


Queen in Fee, and ſhe granted it to the ſaid C. in 
mainder ; and he being ſo ſeiſed before the making! 


of the ſaid Indenture between the Demandant and 
the ſaid J. B. enfeoffed the ſaid Tenants in the Re- 
covery, and then the ſaid Recovery was had to the 


Uſe of the ſaid C. in Fee, who died ſeiſed, and the 


This Precedent I had out of a Manuſcript 
of Juſtice Warburton,and by the Record it ſelf it 
appears that there was not any further Pro- 
ceeding ian N 

Note, By the making of the Deed of Bar. 


George Holford (Who was Tenant in Tail Male 
in Remainder after an Eſtate in Tail Male 


limited to Chriſtopher Holford, to the ſaid Bruen 


for the Life of Chriſtopher, with Remainder in | 


Fee to the Queen) the Intent was to pre- 


vent the ſaid Chriſtopher from barring the ſaid Y 
Remainder of the {aid Geo. Holford, But for 


the Law in ſuch Caſe wide 2 Co. 50. Sir Hugh | 
Cholmondley's Caſe, which to that Purpoſe is 


the ſame in Effect with the Caſe here, 

whereby it is reſolv'd that the Remainder to 

the Queen was void. But if a Remainder in 

Tail or in Fee expectant on an Eſtate Tail 

of the Gift of a Subject be well limited 0 * 
| | ths © 


: Bury. 


Je King, there a Recovery by the Tenant 
ail ſhall bar the Eſtate Tail; but ſhall 
"Wot deſtroy the Remainder in Fee to the 
ling. So if there be Tenant in Tail, Re- 


Dee to a Stranger, a Recovery ſuffered by 
Dee firſt Tenant in Tail ſhall bar the Eſtate 
rail and the Remainder in Fee, yet the 
tate of the King is not thereby touch'd. 
und fo is 2 Rolls Abr. 393. and 394. Tit. Reco- 
ry, Let. A. Nu. 1, 2, 3. And that may be 
Jollected by the ſaid Caſe of Sir Hugh Chol- 
Vondley, altho' that Point is not directly re- 


Yi. 339. Litt. Rep. 12. 3. Mo. 75 2. 


bk. i... 2 


Jainder in Tail to the King, Remainder in 


alved in that Caſe. And for that vide alſo 


fo. 949, 
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Elizabeth Sleigh verſus James Chetham 
Margaret Usx? and Elizabeth Sleigh, i 

a Writ of Error on a Judgment given i 
C. B. againſt the Plaintiff Sleigh in 
Formedon in Remainder brought again 
her by the now Defendants, f 


Mich. 1 Fa. 2. Rot. 96. | 


„ Judgment in C. B. in a Por 
fo. 849 D. 


NB, medon in Remainder brought by two Copar{ on 
Jo 1 ceners and the Husband of one of them, in wiichl ar 
Formedon. they count on a Gift made by Sir Samuel Sleigh lf wh 


| the Uſe of himſelf for Life, Remainder to Samuel * 
Show. 20,65. hi, eldeſt Son in Special Tail, Remainder to his [aid Le- 
Son in General Tail, Remainder to Edward bit 
ſecond Son in Tail Male Special, Remainder to Sit 
Samuel in Tail Male, Remainder to Samuel the 
Son in Fee, Deſcent to the Women, Demandants, 
Siſters and Heirs of Samuel the Son, &c. Plea} 
in Abatement by a bis petitum. Demurrer with? 
the Cauſes and Foinder, Judgment to anſwer! 
over, Bar to Part, Non Tenure, and ſhews h w 
is Tenant; to the other Part, Ne dona pas, &c. 
and Iſſue thereupon ; to the Reſidue, that the ſaid it 
Samuel and Edward the Sons died without Iſue g 
Male, whereby Sir Samuel was ſeiſed in Tail, and x 
levied a Fine, &c. to the Uſe of himſelf for Life, ( 
] 
{ 
| 


| Remainder to the now Tenant for her Life, Remain- 
der to the right Heirs of Sir Samuel. That Sir? 
Samuel died ſeiſed, &c. and ſhe enter d, &c. and 
fo demands Fudgment if againſt ſuch Fine, &c. 
„% ᷣ T © Replic | 


Error. 

Replic' I ue on the Non Tenure, and as to the 
Reſidue, that the ſaid Fine was to the Uſe of Sir 
damuel in Fee, and that be deviſed to the Tenant 
ind ber Hers, abſq ue hoc, that the Fine was to 
the Uſes alledged by h Tenant. Rejoinder, and 
ſue taken on the Traverſe ; Ven' fac' awarded, 


rtornable Tres Trin. at which Day the Ten:nc 
uuſeth her ſelf to be eſſoined de malo veniendi. 


urney), &c. The Eſſoin and Challenge adjourn'd to 
Quinden. Hill. at which Day all the Parties ap- 
ear, and the Tenant demurs to the Challenge. The 
Challenge adjudg'd good. Judgment for the De- 
vendants to recover Seiſin for the Default at the 
id Tres Trin. -when the Eſſoin was caſt. 
There was great Variety of Proceedings 
on the Writ of Error before it came to be 


' which vide the Record. 
el This Caſe was ſeveral times argued by 
"oF Levinz Serjeant, and Treby then Attorney 
General, for the Plaintiff in Error; and by 
Powel then Serjeant, and Trinder SEES; for 
the Defendants. 

Two Errors were aſſig d 


4 
alow d, but a Reſpondeas Ouſter awarded. 


2. That a Petir Cape ought to have been A- 


'F warded, and not final Judgment. 


As to the firſt ic was fait for the plaintiff 


in Error, that the Plea in Abatement was 
good; for in real Actions, if the Writ de- 
0 mand che ſame thing twice, it is a good 


'J Cauſe of abating the Writ, and in that the 
Books are clear. And as to the ObjeRion 
that it is not well pleaded, becauſe it faith 


that ſix Meſſuages i in Etwall parcell Tenementor? 
pred: are Parcel of che Mannor of Erwally 


Z 2 theres 


Challenge thereof, becauſe the Tenant hath an At- 


J :rgued, which are worth Obſervation, for 


1. That the Plea in 1 was not ; 


fo. 860, 
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fo. 8 Co. D: 


the Mannor is certain by it ſelf, and there 
no need of ſhewing in what Vill it lies; by 


by the Court, that if the Plea had been wel 
that the ſix Meſſuages are Parcel of the thig 
ty-five Meſſuages, but parcel Tenement pre 


to be Parcel of the Mannor as well as Parce 
of the thirty- five Meſſuages. 7 | 


were cited, that a Petit Cape ſhould be award 
3H: 44:46 6 M4: 23,77; 1.5, 3-1. 
that there being an Imparlance after Iſſueſ 


on the Default at the Imparlance Day, ang 


the other not; for it is in the Nature of a 


Error. | 
there parcell Tenementor præd ſhall be intendg 
Parcel of the thirty - five Meſſuages, becau 


here it ſaith the ſix Meſſuages in Eta 
which is one of the Vills where the thirty ; 
five Meſſuages are ſuppoſed to lie, and therg 
fore the ſix Meſſuages ſhall not be intendg 
to be Parcel of the Mannor, but Parcel g 
the thirty-five Meſſuages. 

But to that it was anſwer'd and reſoly} 


pleaded it had been a good Plea ; but it 
not well pleaded, becauſe it is not pleadef 


1 ed t ; 
and then the fix Meſſuages may be conſtrue Hats 

ere 

mm 
turn 
d t 
t ft 
it t 
ov ic 
Th 
SA 
; 
not 
t. 

. tl 
Dur! 
ne 

It \ 
Dies Datus eſt partibus, Bro. Grand Cape 2, 13, 22. M' 
Nu. 211. But here the Tenant appears onde 
the Imparlance, and ſays nothing to ſave hisM; . 


As to the ſecond Point theſe Authoritig 
ed, and not final Judgment, 21 E. 3. 27. 

As to the Objection which may be madd 
and after an Adjournment, the Judgment i 


not on the Eſſoin. To that 'twas anſwer di 
that a Departure after Imparlance is general 
ly ſuch a Contempt and Abuſe, that Judg 
ment final ſhall be given; but when it is to 
a Day certain it is otherwiſe ; in the firliy 
Cale the Tenant is always demandable, in 


Default, and thereupon Judgment is given ; 


and i. 


(+ 
5 
. 
5 
* 
ob. 


Error, 


Wd ſo no Default on the Imparlance, but on 
Je Eſſoin; for the Eſſoin not being duly 
Wt, that is a Default. | 

JJ 0bj. To what purpoſe wou'd it be to award 


petit = when the Tenant is in Court, 


id can ſay nothing to ſave his Default? 


Reſp. The petit Cape is to ſeiſe the Land 


o the King's Hands for the Contempt; 
in the cloſe thereof the Sheriff is com- 


anded to warn the Party, tho' that is of 


ace and Favour. 3 H. 4. 4. 4. 11 H. 4. 72. 


tz, Voucher 86. 


It was further ſaid, that Judgment ſhould 


t be final in this Caſe by reaſon of the 


eat Privilege which the Law gives to Te- 


nts in real Actions. In every Summons 
ere ought to be fifteen Days between the 


mmons and the Appearance, and if it be 


wurn'd tarde there ought to be nine Returns; 


d the Reaſon is, becauſe the Law will 


t ſurpriſe Tenants in their Defence, but 


it they ſhou'd have convenient time to 


wide... - 


There was no Default in this Caſe till it 


8s; adjudged that the Eſſoin was not well 


N; for when it appears that the Eſſoin caſt 
Mot maintainable, then it turns to a De- 
it. 27 E. 3. 37, K. 12 H. 4. 14. 11 H. 4. 
then if 11 

Purt, he ought to have been recalled by 


reby the Party was put out of 


Ane Proceſs. 5 
lt wou'd alſo be prejudicial to the Wife or 
A Reverſioner who perhaps wou'd be re- 


1 


+4 


& 


ot 
WAA 


" 
* y 
o 


al 
F 4 


8 
7 g 
2 
1 
. 

2, 


i'd; for by this Judgment they are ex- 


ded and debarr'd. Dy. 103, 315, 341. and 


Wit a petit Cape ought to be awarded, 9 H. 5. 
W. 2. 1 Cro. 5 17. 2 Tones 412. 45 E. 3. 19. 


41. 3 H. 4. 4. Dy. 24. 5 were cited. 5 
— 0⁰5 


34? 


fo. 861, 


Error. 


Obj. That the Tenant was call'd to g 
his Default, and ſaid nothing to ſave it. 
Reſp. T hat ſhe was not there to appear, bu 


only to proſecute the Challenge, 7 H. 4. 10 
a. This Caſe is not to be compar'd to a Dey? 
fault in a Writ of Right, where the Miſg! 
is join'd on the mere Right; for there great. 
er Formality is required than where Ifſue i 1 
joyn'd on another Point, or on a collateraſ 
matter, for then a petit Cape ſhall be awarded, 


! 


1 Inſt. 295. 10 H 6.7. 11 H.7. 10. b. 38 k. 30 


18 b. F. N. B. Tit. Droit. Dy. 98. 39 H. 6. 16, 17 


12 H. 7. 10. Co. Lit, 294. Bro. Droit. 30. {| 
Statham Tit. Droit, ad finem. 4 H. 6. 28 a. 15 
On the other part i it was ſaid for the De. 
fendants in Error, that Judgment final ſhould! 
be given in this Caſe tor the Inconvenience 
that after the Demandant hath been at great 
Expence he ſhould be put to Delay. And 
for that theſe Caſes were cited, 2 Saun. 46, 
Fitz. Fudg ment 152,145, 228, 257. 10 H. 6. 2 
3 H. J. 5. F. N. B. 5 m. 11. b. Dy. 56, 98. 
11 H. 7. 10. Litt. Sect. 514. Co. Litt. 295. 
and 5 Rep. 85. The laſt Reſolution there ig 
Penryn s Caſe is not Law; for Mo. 403. wha, 
reports the ſame Caſe, ſpeaks nothing of ity! 
1 Bulſt. 159, 160. 2 Ero. 35. Moreover the 
Default after Appearance, by the Ouſter of. 
the Challenge, was a Default ab initio, Fits 
Judgment 151, 152, 228, 245. 13 H. 4. 8. 10 Hy 


H. 6. 6. 


6. 2. Fitz. Droit 27. Bro. Droit 4. 57. Dy. 76 


Co. Entr. 171. 2 Cro. 35. 


If the Tenant had made Default at by. 
Pay of the Adjournment, a Petit Cape ſhould} 


be awarded; fo if he had waved it, bug 
when he inſiſts on it, and puts the Court tg, 
Trouble, it mall be final, Fitz. Grand col 


Error. 


12. 45 E. 3. 14. Bro. Grand Cape 4. 21. 


. 

| Ale he can't aſſign the Death or Impri- 
Jonment of his Attorney; for he appears by 
Ine ſame Attorney that was at firſt, 2 Cro. 
21. Xo. 712. Fitz, Eſſoin 16. 138. Bro. Eſſoin 
a. So that a Petit Cape would be in vain, for 
- Fic is eſtopp'd to ſay ir by the Record. 

'J Afterwards ic was argued by Somers (then 
*Follicicor General) for the Plaintiff in Error 
but I know nothing of that Argument) and 


Irrror. 1 | 
The Argument of Sir T. Powis was to this 
Effect. . 

He made two general Queſtions. 


d 1. Whether the Challenge as to the Form 


e Ichereof was ſufficient, EEE, 
t 2. Whether Judgment final ought to be 
d Aeiven, or only a Petit Cape awarded. =” 

6„ As to the firſt, the Form of the Challenge 


2:4 ſufficient. The Objection is, that it ought 


8. Jo be averr'd that the Attorney was alive 
5, lind not remov'd, and as to that there is e- 
n aual Reaſon that it be averr'd that the Attor- 


. Irhich are Cauſes of Eſſoin; but no ſuch 


1 Intry was ever ſeen. And in ſuch Entries 
of here the Words von amotus are added, they 


fer, but it may be compared to the Caſe of 


ie: Fine; when that is pleaded there is no 


4 need of averring that the Conuſor was not 
16 Jin Infant, Lunatick, &c. A Feoffment on 
U. , z 


q [Condition may be pleaded as abſolute, and 


26 J'ne Condition ought to be ſhewn of the 
1 : RR. —y other 


y Sir Thomas Powis for the Defendants in 


g hey was not Languidus or in Priſon, &c. 


Ire not neceſſary but ſuperfluous ; for the 
words habet Attornatum, &c. tantamount, There 
6, lire not any Reſolutions in Point in this Mat- 


343 


1 


fo. 861. D. 
There is no 
final Judg- 


ment proper - 


ly but in a 
rit of 
Right after 
the Miſe 

join d. 


other Part. In Treſpaſs, if the Defendant 


juſtifies by Leaſe made before the Treſpaſs} 
he need not aver the Continuance of the 
Leaſe, for that ſhall be intended. Such fo. 
reign Matter of Diſability and Impediment 
| ought to be ſhewn and not to be intended, 
| eſpecially when it appears that the Tenant 
pleaded by the ſame Perſon, who, the Chal. 
lenge ſaith, was the Attorney at that Time, 
and after the Challenge the Tenant appear'd! 
by the ſame Perſon and demurr'd to the? 


Challenge. 


As to the ſecond Point which hath been 
made, viz. whether final Judgment or a Pe. 
tit Cape only ought to have been awarded: 
There is no final Judgment (which can pro- 
perly be ſo called) that can be given on 
Default in a real Action, unleſs in a Writ of 
Right, and that only after the Miſe join'd on 
the mere Right; for if the Default be before 
the Miſe join'd, the Judgment is only quod 
petens recuperet ſeiſinam ſuam & tenens in Mid. 
But if the Default be after the Miſe joind, Y 
then the Judgment is quod petens recuperet ſeiſi- 
nam ſuam tenend ſibi & Hæred ſuis quiete de pred”: 
Tenente & Hæred' ſuis in perpetuum. And thoſe 
two Judgments are very different; for if 
Judgment final be given, he hath no Reme- 
dy but by Writ of Error: But if Judgment 
be only by Default, then if he be Tenant in 
Fee he may have another Writ of Right, if 
Tenant for Life, & c. he may have a quod ei 
deforceat per Stat W. 2. c. 4. all which appears 
by Bracton, fo. 366. a. b. 2 Inſt. 348. 350. 80 
that the Difficulty that the Words Final Fudg- 
ment imply, ought not to affect this Caſe; 
and then the only Queſtion is, whether a 


Fetit Cape ought to have been awarded, 


And 


: As to the firſt. An Eſſoin is an Excuſe : 


Error. 
And as to that he obſerved this Method: 


1. To ſhew what an Eſſoin is, what a De- 
fault, and what a Saving a Default. 

2. That it would be unreaſonable, vain 
and abſurd, to have awarded a Petit Cape in 
this Caſe. Y 

3. To ſhew ſome Authorities that the 
Judgment is well given. D 
5 4. To anſwer the Caſes cited of the other 
art. 

5. To anſwer ſome Objections. 


for the Non-Appearance at a Day, which ,,;;z 
without ſuch Excuſe would be a Default ; 

but if on Examination the Excuſe fail, then 
that 15 a Default. on 


A Default is legally taken for a Non-Ap- Defaule, 


pearance in Court, 1 Inf. 259. b. But there quid? 


are diverſe Sorts of Non. Appearances. One 


is on the Return of the Summons, and then 


2a Grand Cape iſſueth, commanding, the Sheriff 


capere in manus noſtras per viſum legalium hom 
& and then there is a Clauſe commanding 
the Sheriff to ſummon the Tenant quod ſit 
coram Fuſticiariis, & c. tali die ſicut ſummonitus 
fuit. There is alſo a Non- Appearance at a 
Day after that the Tenant hath once ap- 


peared to the Action; and that is with an 


Eſſoin, or without it: If it be without an 
Effoin, then a Petit Cape ſhall iſſue, com- 
manding the Sheriff capere in manus neſtras un 
Meſſuag &c. without the Words viſum legali- 
um hom and then there is a Command there- 
in to ſummon the Tenant to appear at a cer- 
tain Day ad audiend Fudicium ſuum; but it is 
not any Summons to ſhew Cauſe why he 
LAIRD | made 


Error. 


made Default at the other Day, as in the ca 

Grand Cape. This is the Difference between I A 

the two Writs, as appeareth by the Regiſter, I ar 
Bratton, & c. altho' ſome of the Books ſay, 

that the Petit Cape is to ſummon the Tenant I jo 

to anſwer to his Default, but there are no th 

Words in the Writ for that purpoſe, as there In. 

are in the Grand Cape. . 5 10 

And the Reaſon of this Difference ſeems I tl 

to be, that when the Tenant hath once e 

appeared, it is preſum'd that he knew I te 

how the Action proceeded againſt him, bet- YF C 

i ter than he who had never appeared, and e 
| therefore the Law doth-not treat him ſo fa- 

_*2 vourably. ES, 5 5 

If there be a Non- Appearance after the I 

Tenant hath appeared, and an Efloin is caſt 4 

for him, if it be not challeng'd, there is al- \} | 

ways a Day given to the Demandant and }F 1 

Tenant, and the Entry is habet talem diem per 


Eſſoniam ſuam : But if it be challeng'd, then 
the Eſſoin with the Challenge is either ad- 
judg'd or adjourn'd, and a Day given to the 
3 5 
3 A Saving a Default is, when one hath 
Dl fail'd to appear at a Day, and then comes on 
" _*#. Proceſs or without Proceſs (as he may) at 
another Day, and ſhews a true and an al- 
| lowable Excuſe. Dy 
How the It is to be confeſ>'d, that when there is a2 
proceedings Non- Appearance without any Eſſoin call, 
are on an Eſ- that there ought to be Proceis before Judg- 
ſoin caſt in ment can be given for the Demandant, un- 
real Actions. jog. the Non-Appearance be after Iſſue join'd. 
Alſo where an Eſſoin is caſt, whether it be 
challeng'd or not, if on the Day given on 
the Eſſoin the Tenant doth not appear, Pro- 
ceſs ought to be awarded againſt him, be- 


Error. 


cauſe perhaps he may excuſe both the Non- 
Appearances; and that in all Caſes which 
are not before excepted. 

But where an Eſſoin is challeng'd and ad- 
journ'd, and a Day given to the Parties, and 
the Tenant at that Day appeareth, and doth 
not maintain his Eſſoin; or demur to the 
Challenge, and it is adjudg'd againſt him ; 
there none other Proceſs ought to be award- 
ed againſt him, but Judgment of Seiſin ought 


to be given. And in no Caſe with theſe 
Circuniſtances a Petit Cape was ever award- 


ed. 

And now according to the Order firſt pro- 
poſed, it is to be ſhewn that it would be un- 
reaſonable, vain and abſurd to have granted 
a Petit Cape in this Caſe. 


It would be unreaſonable to have gran- 


ted it after ſo long a Delay after an Eſ- 
ſoin caſt, contrary to a Multitude of Reſo- 
lutions in the Books ancient and modern; 


imò, contrary to the plain and expreſs Words 


of the Stat' 12 E. 2. de Eſſoniis, whereby it is 


declared, that no Eſſoin lieth if the Party 
hath an Attorney in the Suit. 


0 


next Day, then, in lieu of excuſing her ſelf, 
ſhe demurs to the Challenge, which was 
good without Doubt; all which was an ap- 
parent and frivolous Delay. 
Alſo the Peri: Cape is only to give the Par- 


1 Moreover it is after Iſſue join'd, and not- 
JT withſtznding when ſhe had an Opportunity 
of excuſing her Delay on Appearance at the 


fo. 862 D. 


ty an Opportunity of excuſing the Default; 


and it can't be preſum'd that ſhe had any 


Excuſe in this Caſe, becauſe ſhe ſhew'd no 
Excuſe when ſhe had an Opportunity, 


The 


Exror. 


The Tenant in this Caſe ſhould have had 
the Benefit of a Petit Cape, had not ſhe her 
ſelf prevented it by the Eſſoin caſt without 


Cauſe, and by her Appearance at the Day 


given on the Eſſoin, and Demurrer to the 


Challenge, whereby ſhe put her ſelf on the 
Judgment of the Court. | 
Moreover it is to be preſum'd, that when 


| ſhe demurr'd to the Challenge, ſhe did all ſhe 


could to excuſe her Non-Appearance ; and 
then to admit her to make another Excuſe is 
not reaſonable, when ſhe had put it on the 
ficſt. 
2. It would have been vain to have grant- 
ed a Petit Cape; for if it had been awarded, 


the Tenant could have ſaid nothing at the 


Return thereof in this Caſe, but that her At- 


torney was dead, remov'd, or in Prifon : But | 
' ſhe hath confeſs d all that to be otherwiſe, by 
ber Demurret to the Challenge; for the 


Words of the Challenge are, that the Tenant 


Habet Attornatum in Placito præd then ſhe de- 


murring to that Challenge confeſs' d it. 


Obj. But it hath been objected, that ſhe 
was not in Court for that Purpoſe to ſave ger 
Default, but only to anſwer to the Chal- 
lenge, and therefore other Proceſs ought to 


. 5 5 
Reſp. The Eſſoin caſt was ſuch that it could 
not be adjudged at the Day on which it was 


caſt, becauſe the Tenant might ſhew ſome 
good Cauſe to maintain the Eſſoin; and 


therefore there was a Neceſſity for adjourn- 
ing the Eſſoin, and giving another Day to 
the Parties, to the Intent ſhe ſhould have an 
Opportunity of ſaving her Default. And ſo 
is 12 H. 4. 14. and 14 H. 4. 6. And if no Day 
had been given, it had been Error, 2 R. 3. 


— A A 


Error. 


Fo. 36. And that Day is given for no other 
Purpoſe, but that the Tenant ſhould have 
an Opportunity to ſave his Default. 
According thereunto the Tenant in this 
Caſe had a Day given her, and at that Day 
ſhe appeared by her Attorney and demurr'd 
to the Challenge, and conſequently ſhe then 
appeared to ſave her Default ; for if the De- 
murrer had been adjudged good, ſhe had 
ſav'd her Default. 8 
3. It had been abſurd to have awarded a 
Petit Cape in this Caſe; for it appears that the 
Tenant appeared by Attorney in the ſame 
Term wherein Judgment was given; where- 
fore it is impoſſible that ſhe ſhould make De- 
fault in the ſame Term, becauſe the whole 
Term is but one Day in Law, and therefore 
no Petit Cape ought to iſſue, but Judgment of 
Seiſin, 7 H. 4. 19. 4. Bro. Tit. Default 18. For 
by the Petit Cape it is always ſuppos'd that the 
Party is out of Court, when in Truth the 
Tenant in this Caſe was in Court, and there- 
fore it would be abſurd to award a Petit Cape, 
as it is ſaid by Saunders Chief Juſtice in Wil- 
liams and Grames's Caſe, 2 Saun. 45. which 
Caſe, as to this Purpoſe, is the ſame with the 
Caſe in Queſtion. | i 
3. There are diverſe Authorities and Re- 
ſolutions in Caſes of Defaults before Iſſue, 
which may be compared to the Caſe in Que- 
ſtion. 12 H. 4. 14. b. It is reſolved per tot” 
Cur that if a Tenant in a real Action before 
Appearance be eſſoined of the Service of the 
King, and makes Default at the next Day, a 
Þ Grand Cape ſhall be awarded, becauſe he may 
1 ſave his Default; but if he appears and doth 
not ſhew his Warrant, he ſhall loſe the Land. 


14 H, 


fo. 863. 
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Error. 


14 H. 4. 12. In a ware impedit the Plaintiff © 
was eſſoined, which was challeng'd, becauſe 
the Plaintiff had an Attorney in the Plea. 
Hankford in that Caſe gave the Rule in this 
Manner: Your Challenge ſhall be enter'q, 
and then at the Day which the Demandant 
hath by the Eſſoin, you ſhall ſhew the Mat- 
ter, and if it be found, you ſhall have a 
Writ to the Biſhop ; for now it is proper that 
the Eſſoin be adjourn'd, becauſe perhaps the 
Attorney is removed; and the Law is the 
ſame on the Part of the Tenant or De- 
 —_— T I 

21 A. Pl.17. In a Formedon, the Caſe is long, 
bur it is the ſame with the Caſe in Queſtion, : 
ſave only there is no Demurrer nor Iſſue: 
And in that Caſe, altho' it was objected that 
the Tenant had made only one Default, yet 
in regard he appear'd at the Day given 
by the Eſſoin, and it was found that he had 
an Attorney, and he was in Court and could 
not ſave his Default, it was reſolved that 
Seiſin of the Land ſhould be awarded. 4 

And that was on a Writ of Error, which 
makes the Authority more ftrong ; and if it 

ſhall be ſo on a Default before Iſſue join'd, 
a multo fortiori it ought to be ſo after Iſſue 


join'd. 


And for Authorities that Judgment final 
ſhall be given for a common Default after 
the Miſe join'd, there is a Multitude of Au- 
thorities. 13 H. 4. 8. b. 3 H. 6. 2. 9 E. 4. 34. 
Bro. Tit. Droit 7. Tit. Judgment 151, 152, 228, 
245, 252. Fitz. Judgment 99, 129, 141, 154, 
163, 196. Dy. 98, 103. beſides the Opinion of 
the Lord Coke, 1 Inft. 295. contrary to Penrjn's | 
AT ET = 


But 2 


Error. 251 

But the Caſe in Queſtion is more ſtrong ; | 
for this Caſe is not only after Iſſue join'd, 
but after an Eſſoin and a Challenge to that 
Eſſoin, and a Demurrer to that Challenge, 
which hath been over-rald by the Judgment 
of the Court; ſo that there hath been all the 
Solemnity for the ſav ing of that Default that 
could be. | | 
And from the Reſolutions in Caſe of a fo. 85;. 5. 
Writ of Right, it may be collected, that if 
Judgment may be given on a Non“ appear- 
ance after the Miſe join'd in a Writ of Right, 
which is the molt fatal and peremptory Judg- 
ment, againſt which there is no Remedy but 
by Writ of Error (as is before ſhewn) 2 Hoe 
fortiori after an Iſſue join'd in an Action, 
which is not ſo fatal, by reaſon that there is 
Remedy againſt ſuch Judgment by another 
Action. 

And for other Aurborkies that this Judg- 
ment is well given, 

There is 2 Cro. 35. Vi long bby and Egerton 5 
Caſe, where in a Formedon brought i in Cheſter, 
the Tenant after Iſſue join'd on the Return 
of the Ven fa did not appear, and judgment 
of Seiſin was there given; on a Writ of Error, 
Exception was taken to the Judgment, be- 


] cauſe it was not quod recuperet per defaltam, but 


the Exception was over-rul'd and the Judg- icche Tenagt 
| ment affirm' d. 


caſts an Eſſoin 


In the Regiſter of Original Writs, fo. 114. and the De- 


a. if a Tenant in a Præcipe quod reddat (which mandant and 
is not a Writ of Right, and therefore the 
1 ſame with the Caſe in Queſtion) be eſſoin — cauſe an En- 
and the Demandant and his Attorney by try to be 

Coo in between them, cauſe an Entry on made that the 


5 Tenant hath 
Record to be made that the Tenant hath an e 


8 rene © by reaſon whereof the Eſſoin is & Writ of 
* 


by Fraud 


chal- Diſceit lies. 


his Attorney 


22 —NnmUw— 
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challeng'd ; and being found ſo, Judgmene 
of Seiſin is given againſt the Tenant at the 
Day given by the Eſſoin. For this Diſceit 
and Practice the Tenant ſhall have a Writ of 
Diſceit, the Form of which is in the Regi- 
ſter ub; ſupra, and in F. N. B. 99. and that is 
a plain Authority that the Judgment in this 
Caſe is well given; for from this Writ it 
may be inferr'd, that Judgment of Seiſin in 
ſuch Caſe is well given; for if it be Errone- 
ous, then the ordinary Remedy by Writ of 


Error had been ſufficient, and the Writ of 
Error had been as effectual as the Writ of 


Diſceit, as appears by the Judgments in Raf, 
Tit. Diſceit. But final Judgment ought of 

Neceflity to be given in that Caſe in the 
Regiſter, becauſe it appear'd by the Record 
that he who eſſoin'd himſelf had an Attor- 


ney : But becauſe he really had no Attorney, 


but a Warrant of Attorney was fraudulently 
fill'd by the Demandant, and therefore the 
Tenant had loſt his Land, for that Reaſon 


the ſaid Writ of Diſceit was fram'd for his 2 


Remedy. 2 EE 
As to the Authorities cited on the other 


Part, all the Caſes which make no mention 


of Eſſoins caſt, Challenge and Over-ruling, 


may be admitted. And ſo alſo of any Caſes 
where Grand or Petit Cape hath iſſued with- 
out Debate, becauſe paſs'd ſub /ilentio; But 
the two firſt Caſes in 1 E. 3. which are cited 


againſt the Judgment, are directly for it. 
The firſt is, that after the Miſe join'd in a 


Writ of Right, the Action was diſcontinued % 
by the Demiſe of the King. On the Reſum- 
mons the Tenant made a common Default, 
and thereupon a Grand Cape was awarded, as 
it ought to be; for the Reſummons only re- 0 
5 Ties 


W 


ves the firſt Original, and then it was only 
I; a Default at the Return of the Original, 
put the Book precedes in this Manner; And 
'Þ was ſaid, that after the Miſe join'd a Petit 
Cape ſhall iſſue : But by whom it was ſaid, 


2 2 


ine Cloſe ſaith that it had been otherwiſe 
led, becauſe the Demandant on ſuch De- 
fault ſhall have Seiſin. „ 

The next Caſe in 1 E. 3. cited on the o- 
her fide is expreſs, that if before Appear- 
j unce an Eſſoin is caſt and challeng'd becauſe 
he Tenant hath an Attorney, and at the 
Day of the Adjournment the Tenant doth 
hot appear, that a Grand Cape ſhall iſſue 
which may be admitted.) But, as the Book 
-Jurther ſaith, if the Tenant then appeareth 
ind can't ſave his Default, he ſhall loſe the 


{Fant vouch'd, and at the Return of ſequatur 


10 he Day given by the Eſſoin the Tenant 
pade Default, There it was ſaid by the 


ot fave his Default, and yet only a Petit 
hat Caſe doth not make againſt the Caſe in 
*Jueſtion. For it appears by 45 E. 3. 19. 
*Þ'hen the Tenant in ſuch Caſes appears, the 
*Demandant ſhall have Judgment againſt 


im; and in our Caſe there was an Appear- 


Difference between the Caſes, 15 
4 „„ The 


on conſtat. But notwithſtanding, the Caſe in 


Land, and that is an expreſs Authority on 


The Caſe of 3 H. 4. hath been alſo cited of 
ine other fide. In a Writ of Dower the Te- 


i ſuo periculo the Tenant is eſſoin'd, and at 
Pemandantꝰs Council, that the Tenant could 
ape was awarded. But there is no Reaſon 


ſor ſuch Reſolution. But notwithſtanding, 


7 l. 19. and 11H, 4. 72. and Kelway 41. that 


Ince after the firſt Default, and ſo there is a 
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fo. 864.D. 


nother is his Attorney, that in that Caſe ths 


leſs the Caſe further ſaith that, for Doubt 


the Attorney who was eſſoin'd now appear 1 
and demanded the View. 


tween this Caſe and all the Caſes cited of 


this Caſe. 


no Default! in the Tenant till it was adiudg 1 
a Default, and thereby the Party was put 
out of Court, and therefore ought to be re 


Error. 


The Caſe of 9 H. 5. 12. doth not affec 
this Caſe, for the Diſpute there was only 
whether an Eſſoin caſt for a Tenant aftes 


Iſſue join'd in dum fuit infra ætatem came in 


due time, and to adviſe thereof the Court 
adjourn'd the Matter of Debate, and ar the 
Day of the Adjournment the Court quaſhy 
the Eſſoin and awarded a Petit Cape, and 
well; for Weſtbury of Council with the Det 
mandant pray'd only a Perit Cape, and he nc 
praying more it was not Error to grant it, 
The Caſe of 11 H. 4. 87. is of ſmall Aus 
thority to this Purpoſe ; for it is in Effect no 
more than if in a Formedon an Eſſoin is cat 
for one as Attorney of the Tenant where 2. 


Eſſoin ſhall be adjourn'd, but not adjudel 
(which is agreed.) And true it is that Thirs 
ning (aid further, that if at the next Da 
be found that the Tenant had another Ag 


torney, that ſhould turn to a Default, and 


that a Petit Cape ſhould iſſue; but neverths 


And there is a material Difference bes 
the other ſide in Reſpect of the Demurrer i ith 
As to the Objections made by the och 


has. 
Obj. It hath been objected, that there wal 


call'd by Proceſs. 


| Reſp. It is to be agreed, that when the Cou t 
bart adjudg d the Eſſoin to be inſufficient 
t 6 


Error. 
the Tenant is put out of Court, but aon ſequi- 
tur that he ought to be recall d; for when 
the Eſſoin was adjudg'd inſufficient, in the 
Judgment of the Law ſhe hath made an in- 
excuſable Default on the Day ia which the 
Eſſoin was caſt, and Judgment is to be given 
as on a Default at that Day, and ſo is the 
Judgment given in this Caſe. 

Moreover, if that be a Reaſon wherefore 
Proceſs ſhall iſſue, that Reaſon will ſerve in 
infinitum ; for if on Proceſs the Tenant comes 
and ſhews no Cauſe to fave his Default, he is 
thereby put out of Court, and then by the 
ſame Reaſon new Proceſs ſhall iſſue: and it 
would be very abſurd for a Court to put the 
Tenant out of Court for a Default, and im- 


mediately by Proceſs to recall him. 


Obj. It hath been alſo ſaid, that the Tenant 
appear'd at the Day given on the Eſſoin; 
and therefore ſhe can't be ſaid to make De- 


fault. 


Reſp. But the Anſwer to that is, that the 


Appearance of the Tenant then was of none 
E 


ect, but only to entitle the Demandant to 
Judgment. For it is to be confeſs'd that if 
ſhe had not appear'd, Judgment ought to be 


ſtay'd till Proceſs had iſſued on that Return. 


Obj. The great Favour allo that the Law 
ſhews to Perſons in the Poſſeſſion of their In- 


heritances hath been urg'd by the other ſide; 
and that the Law hath provided ſundry Fen- 


ces and Guards for it. „„ 
Reſp. As to chat it ought to be confeſs'd, 


that in ancient Time many and great De- 


lays were allow'd to Tenants in real Actions, 
but ſuch ill Uſe was made thereof, that the 
Delay of Juſtice thereby became infinite, as 


(for Inftance in one) by Fourcher by Eſſoin, 


A 4 2 . 


i. affirm'd by the hole Ccurt, and the prin- 


8 Error. 


and therefore ſundry Statutes have been 
made to abridge and reſtrain them. I 
But be it ſo or not, the Favour that hel cipa 
Tenant now claims was never allow'd, and ade 
therefore the Court will not inſtitute a new fand t 
Delay ; for Delays have always been diſcou-Fhath 
me \ by the Judges, 2 Inf. fo. 137 Lurn' 
. Another Objection hich hath been Ipear⸗ 
_ is, that if this Judgment ſhall ſtand, Tin F 
ic will be very prejudicial to him in the Re. ICaſe 
verſion, who will thereby be debarr'd from Fþave 
defending his Title. I: El 
Reſp. It appears not to this Court that 14. 
there is any Reverſioner to be received, for 0 res 
the Point in Queſtion by the Iſſue, is, whe- hen 
ther the Fine levied by Sir Samuel Sleigh Was 1 
to the Uſe of the Tenant for her Life, Re- 
mainder to Sir Samuel in Fee, or only to the 
Uſe of Sir Samuel in Fee. But admitting it 
appear d that the Tenant had only an Eſtate 
for Life, yet that doth not vitiate the Judg- 
ment; for it appears that the bes Y \ 
are Heirs of the Reverſion in Fee: But if it 
ſhould not be ſo, it was the Folly of the Te- 
nant that ſhe would not introduce the Re- 
verſioner by Aid Prayer, and it was the Fol- 
ly of the Reverſjoner alſo that he would not 
come in voluntarily and pray to be receiv'd. 
Moreover it was not in the Power of the 
Demandants to compel him to be received; 
but however the Prejudice is not very great, : 
for when his Reverſion comes into Poſſeſſion, 
he hath Remedy by another Action. 
When and And ſo he, having purſu'd the Method 
| howa Tenant propoſed | in the beginning of his Argument, | 
| may plead pray'd that the Judgment given in C. B. 


2 fe Ei. ſhould be affirm'd. And the Judgment was 


fo. 865. 


Cipal 


Error. 


Acipal Reaſon was, that when the Tenant w 
had caſt an Eſſoin, and that is challeng'd, il 


"Find there is a Demurrer thereto, the Tenant 


hach affirmed and avowed it, and that being 1 
urn'd to a Default, that Default after Ap- | 
| Fpearance is peremptory; but foraſmuch as | 
iin Effoin may be caſt by a Stranger, if the 9 
Laſe had been ſuch, the Tenant ought to [i 
Fave diſavow'd and averr'd quod nunquam fecit ll 
e Efſoniari, Co. Entr. 225. 14 H. 4. 14. 12 H. 4. ö 


reat Motive to the Court in their Judg- 


i 
4. So the Miſchief of a great Delay was a J 
x | 
| fl nent. | 


we 7 — 


Hodges verſus Nicholas, in a Writ of Er- 
IJ ror in the Exchequer-Chamber on 4 
Judgment in B. R. for Nicholas Plaintiff 
v. Hodges Defendant. 


Paſch. | 34 C.2. Rot. 379. B. R. 


—— — * 
— = 


N 


HE Plaintiff declares quod cum Teſtat' fo. 865. 
1 exiſt' by Articles mention'd to be made be- Narr on Ar- 
veen him and the Defendant Hodges and Mar ticles — * 
i Wife, that it was agreed that the Plaintiff and 2 4 
4 ary Hodges ſhould carry on and manage the 
rade of a Man's Taylor for Four Years, if they 
Jould ſo long live, in the Houſe then in the Poſſeſ- 
In of the [aid Hodges and his Wife; That the 
Fertners ſhould have the Uſe of certain Parts of the 
Pefendant Hodges's Houſe ; That Hodges and 
„Wife ſhould not ſollicite any Cuſtomers for their 
tom after the Expiration of the four Years, and 
Cat they ſhould not work for them, & c. That they 
ould uſe their Endeavour to transfer the Cuſtomers 
be Plaintiff Nicholas; That the one ſhould not | 
9 | I 4 & 255 detain ij 


+ —_— 
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Error. i 
detain from the other the Books of Accompt ; and IH 
that no Debt ſhould be contracted by one Party with. 
out the Conſent of the other. Breach, That the f of 
Defendant Hodges and bis Wife did not permit the Et 
Plaintiff to exerciſe the Trade in the ſaid Houſe. 
2. That the Defendant and his Wife did not permit || th 
the Plaintiff 10 have the Uſe of the Shop, &c. In 
3. That the Defendant and his Wife after the Ex- Js" 
piration of the four Years ſolicited Charles Lord cle 
Herbert and diverſe other Cuſtomers for their Cu- I. 
ſtom. 4. That the Defendant and his Wife had ſuf 

work d for Charles Lord Herbert, &c. 5. That e 
the Defendant and his Wife after the four Years bad 
not uſed their Endeavour to transfer to the Plaintiff [9% 
the Cuſtemers, &c. but he had loſt ſeveral by tbe ſor 

| Defend :nt's Procurement, 6, 7, 8, That the De- C0) 
endant's Wife within the four Years, &c. took out 
of the P/:intiff*s Poſſeſſion diverſe Books in particus 
lar relating to the Trade, &c. and had refuſed tu 
deliver them to the P laintiff on requeſt to have them fel 
peruſed, &c. 9. That the Defendant had contracted I 
ſuch a Debt without the Plaintiff's Conſent, and. 
that the Defendant As ſued and confeſs' d the Actis ff. 
on, and the Plaintiff's Goods were taken in Execul 
tion. Bar to the 1j# Breach, That the Defendant” 
and his Wife non impediver' the Plaintiff and 
ue thereupon, To the 2d, That they did not deny. 

to permit the Plaintiff to have the Uſe of the Shopy e 
&c. and Iſſue upon that. To the 3d, The Defens |" 
dant denied it and offer d an Iſſue, & c. and there 1. 
a Demurrer to it. To the 4th, He denied it, an] 

there is a Demurrer thereto, To the 5th, That & 
and his Wife wers never requeſted, &c. an, 
that they did not divert any Cuſtomers, &c. an 
Iſſue upon that, To the 6th, 7th, and 8th, T 
the Plaintiff from time to time, &c. had and mig 
have had the In/pe&ion of the Books, &c. and thee for 

35 @ Demurrer thereto, To the 9th, That the SA. 


Error. 


iff did not enter into any Part of the Plaintiff"s 


; Jrouſe nor took his Goods, &c. and Iſſue upon that. 
I Theſe Exceptions were taken by Levinz 
„ Hof Council with the Plaintiff in the Writ of 
Error. 1 

1. That there is no expreſs Averment that 
+ ihe Articles were made between the Parties 


„ Jram'd therein, becauſe it is ſaid in the be- 


„ Jzinning of the Declaration, That by Arti- 
cles ment ionat fore fact &c. And the Teſtat 
ſcæiſtit that the Defendant covenanted, is not 


-Iwere made between the Parties. 
2. That the Defendant and his Wife cove- 


ſcovenanted, and her Covenant is void. 
{1 3. That the Breach that the Defendant 
1. bad hinder'd him to uſe his Trade in the 
% JHouſe without ſhewing how, is not ſuffici- 
„ent; but it ought to be ſhewn how he was 
o 
4. That on the Covenant that they would 
, not contract Debts without mutual Conſent, 
„ Breach is aſſign'd that Hodges had contra- 


that he had Judgment and Execution againſt 
„Hodges, and that the Sheriff by Virtue there- 


J ſſafficient, it not being alledg'd that they 


nanted, &c. and Breaches are aflign'd on 
ſſome of the Covenants in which the Wife 


ſcted a Debt of 1007. with one Humes, and 


ſof, and by the Inſtance of Hodges enter'd into 


359 
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n his Houſe, and levied and took divers of his 


proper Goods, and joint Damages are given 


mages ought to be given for it, becauſe 


che Covenant; for the Plaintiff hath his Re- 
IAmedy for it by Way of Action of Treſpaſs, 


g and then to have Remedy on that Covenant 
for a thing ſo remote, was hard and unrea- 


or that Breach with others, whereas no Da- 


there is not any Breach within the Intent of 


fo. 879. D. 


| 5 ' > & Wh ſonable; 


Copartnerſhip. 


Error. 


ſonable ; but all the ſaid Exceptions wert 
over-rul'd and the Judgment was affirm'd. 
But for the better Apprehenſion of the 
Grounds of the Demurrer, the Record being 
prolix, I will put the Matter together which 
concerns it. 5 

1. And firſt the Demurrer is to the Plez 
to the third Breach aſſign'd in the Declara. 
tion, which is thus affign'd, vis. that thy 
Defendant and the ſaid Mary his Wife after 
the ſaid four Years, &c. had ſollicited Charley 
Lord Herbert and others, who were Cuſtoms 
ers during the Copartnerſhip, for their Cu- 
ſtom, &c. To which the Defendant plead- 
ed, that he, or the ſaid Mary, at any time 
aer the Expiration of the ſaid Copartner- 
up, non ſollicitaverunt nec eorum alter ſollicitavit 


the ſaid Charles Lord Herbert vel aliquas perſo- 


nd quaſcunq; &c. prout in the Breach ; and 


altho' the Words of the Plea are different 
from thoſe mention'd in the Breach aflign'd, 


yet Judgment was given for the Defendant 


as to that. „ JE 

2. The Demurrer is alſo to the Plea to the 
fourth Breach aſſign'd, which is, that the 
Detendant and the faid Mary, after the ſaid 
four Years, had work'd for Charles Lord Her. 
bert and divers others who were Cuſtomers 
of the Plaintiff and the ſaid Mary, during the 
Io which the Defendant (having as before 
denied the Sollicitation of any Cuſtomers, 
Cc.) ſaith as followeth ; Nec pro aliquo huſuſ- 


modi Cuſtumar & c. ex Interceſſione vel Sollicitati- 


one ipſorum Daniel & Mariæ vel eorum alicujus 
quo viſmodo operat vel negociat fuerunt in confecti- 
one Veſtium vel Veſtiment pro aliquo bujuſ modi 
Cuſtumar & de hoc &c. But no ſimiliter is wy 
CT rs” Wool Ft 0 /o" WOeW's eral 


Error. 


ter'd. And altho' the Words of the Plea are 


different from thoſe mention'd in the Breach 


aſſign'd, yet Judgment was given for the 


Defendant as to that alſo. 

3. The Demurrer is alſo to the Plea to the 
fifth Breach aflign'd, which is, that (after the 
Determination of the Copartnerſhip) the 
Defendant and the ſaid Mary his Wife have 


not uſed their Diligence to transfer their Bu- 


ſineſs in the ſaid Copartnerſhip to the Plain- 


tiff and all Cuſtomers, G. 
And to that the Defendant faith, that he 
and his ſaid Wife at any time after the Expi- 


ration of the {aid Copartnerſhip were never 


' requeſted, or one of them was ever requeſt- 
ed to execute the ſaid Premiſſes. And as to 


that Judgment was given for the Plaintiff. 
4. The Demurrer is alſo to the Plea to the 


ſixth, ſeventh and eighth Breach, which are 


all of one and the ſame Effect, and the firſt 
of them is thus aflign'd, viz. that the ſaid 


Mary within the ſaid four Years, ſci ſuch a 


Day, Gc. had taken out of the Plaintiff's 
Poſſeſſion diverſe Books (naming them) con- 
cerning the ſaid Trade, &c. and had refuſed 
to deliver them to him on Requeſt, G . 
And as to thoſe three Breaches concern- 
ing the taking and detaining of the ſaid 


Books, the Defendant pleaded, that the 
Plaintiff from time to time in the Declara- 


tion, had and might have had the View and 
Peruſal of the ſaid Books by himſelf, or by 
one Tho. Forſter, Servant of the Plaintiff and 


or any of them, from the Plaintiff by the ſaid 


361 


fo. 878. 


the ſaid Mary, to that Purpoſe elected and 
appointed, without any detaining of them, 


Mary by the ſaid ſeveral Times, or any Space 


of Time in the Declaration reſpectively ſpe- 
| =, EA cified, 


Error 


cified modo & forma prout, & c. Et de hoc, &. 
but no fimiliter. And as to that, Judgment 
was alſo given for the Plaintiff. And on the 
Writ of Error no Exception was taken to 
thoſe two laſt Judgments. 5 

Note, That by the Articles the Copartner- 
ſhip was to continue for four Years if Mary 
Hodges ſo long ſhould live; and it is not ex- 
preſly averr'd that ſhe liv'd ſo long. 

But there are ſome things in the Declara- 


tion which may cure that Defe&, eſpecially | 


after Verdict, as for Example in the fourth 


Breach of Covenant it is alledged, that Hod- 


ges and Mary his Wife after the four Years 
had worked in the Trade, which is impoſſi- 
ble it ſhe died during the four Years. 


II Fee 


—— 75 — e * 9 
r — 1 >, ; 


Claxton verſus Swift, in Cam” Scaccar? | 


on 4 Judgment againſt Claxton in B. R. 


in an Action on the Caſe on 4 Bill of 
Exchange. Ol 


Int Hill. 36 & 37 C. 2. B. R. Rot. 1163. 


fo. 8 8. D. HE Plamtiff being a Merchant, brought an 
A ſecond Action upon a Bill of Exchange; ſetting 
Indorſee may forth the Cuſtom of Merchants, &c. and that Lon- 


maintain an 


—_— don and Worceſter were ancient Cities, and that 
| * the there was a Cuſtom among Merchants, That if any 


rſt, notwith· Perſon living in Worceſter draw a Bill upon ano- 


| MNanding a ther in London, and if the Bill be accepted and in- 
Recovery a- dorſed, the firſt Indorſor is liable to pay it; That 


gainſt the 


E Drawer, William Hughes drew a Bill of 200 l. on Tho. 


Pardoe, payable to the Defendant, or Order ; which 


Bill Pardoe accepted, and the Defendant indorſed . 
10 one Allen, or Or der, who indorſed it to the P ] ain- | 


riff ; 


| ſeveral Obligation; for by the Cuſtom 


tiff; of which Pardoe had Notice and was re- 
quired to pay, but refuſed, per quod the Defendant 

became liable, & c. Bar, That the Plaintiff in Mich. 

24 Car. 2. brought an Action on the Caſe againſt 

the ſaid William Hughes (the Drawer) on the 

ſame Bill of Exchange, Taliterq; proceſſum fuit 

in the ſame Action; That in Trin. 35 Car. 2. the 

e recover d 210 l. for Damages, &c. and 

avers that the Bills of Exchange, &. are the ſame. 
Demurrer, &c. 1 
This Caſe till the Judgment in B. R. is re- fo. 882. D. 
ported in 3 Mod. Rep. 86. But that Judgment 

was now revers'd, becauſe there was no Sa- 
tisfaction; for the Court were of Opini- 

on, that this Caſe differs from the Caſe 

of two Treſpaſſers, and was rather to be 
compar'd to two Debtors by one joint and 


the firſt Drawer of the Bill, and every Indor- 
ſor thereof, is liable to the Payment of a cer- 
tain Sum to the laſt Indorſee, altho' the A- 
ction is to recover it by Way of Damages. 


Browne werſas the Arch Bp. of Canterbury, 

in a Writ of Error in the Exchequer- 
Chamber on 4 Judgment given for the 
Archbiſhop againſt Browne in B R. 


Mlich. 35 C. 2. B. R. Rot. 672. 


IN an Action of Debt brought by the Archbiſhop fo. 882. D. 
I on Bond, with a Condition, which is the ſame A Debtor |! 
in Effect with the Condition mention d in the Sta- can'r 199 the | 
tute of Diſtribution of Inteſtates Eſtates (the De- mags f | 
fendant being bound together with James Browne, for N onpey< þ 
Adminiſtrator of James Morris.) Bar, That ment if a | 
the ſaid James Browne had made a true and per- Debt. 
fett Inventory, &c, and that he had truly admin: - 


ſired, 


4 


f 
: 


fo. 884. 
Salk. 316. 


884. D. 


Where a 
Declaration 


ſhall not be 


 vitiated for 


falſe Latin. 


1 

q 

fo. 885. b 
8 * ' - 8 
: : . 
70 


Error. 


Account, &c. and that the ſaid James Browne 
had perform'd all the Decrees of the ſaid Court, &c. 
Replic', That the Inteſtate was bound in an Obli- 


| gation of 200 |. to one John Heard. And the 
Breach of the Condition is aſſign'd in Nonpayment 
of that Debt. Demurrer and Joinder in De- 


murrrer. 
Judgment was given for the Plaintiff, but 


the ſame was afterwards reverſed in the Ex- 


chequer- Chamber by the Opinion of all the 
Judges, becauſe that the Breach aflign'd by 
the Replication was not within the Intent of 


the Condition. 


ꝶ—̃— t. 
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Sir Jonathan Raymond & 47 verſus 
TW, Dr. Barbon.” 15 


Hill. 36 89 370. 2. G1 J. 2. Rot. 3 39. 


HE Plaintiffs being Sheriffs of London 


brought an Action of Debt on a Bond enter d 


into by the Defendant to them, and declared de 
placito quod reddat ei 69/4; quas ei debet &c. 


pro eo videl quod cum' the Defendant ſuch a 


Day &c. by his Bond &c. acknowledged himſelf 
40 be bound to them in the (aid 60 J. ſolvend' 


eidem Vic' cum inde requiſir eſſet præd' ta- 


men the Defendant had not paid them the ſaid 601. 
ſed ill' ei hucuſque ſolvere contradixit &c. 
ad dampnum ipfius Vic &c. The Defendant 


pray'd oyer of the Bond and Condition, and then 


demurr d, and the Plaintiffs join d in Demurrer. 


This Caſe was in a Writ of Error brought 


in the Exchequer-Chamber on Judgment given 


for Barbon in B. R. on the Demurrer, for falſe 
- — 


ſtred, &c. and that he had made a true and juſt | 


W 
1e 
2 
L. 
12 
10. 
1 
10 
1 
17 
IR 


I ed by the Defendant and indorſed by Ebertz to the 


Error. 365 
Latin in divers parts of the Declaration, G. 74. 190. 
which are apparent : But the Judgment was 
reverſed on the Authorities following, viz. 
2 Cro. 576. Dame Gargrave's Caſe, Hob. 70. 
Lamb verſus Wiſeman, Co. C. 121. Long's Caſe, 
and Co, 10. 133. a. Osborn's Caſe, 2 Saun. 38. 
Careſwell and Vaughan's Caſe, Rolls Amendment | 
200. and Cro. El. 677. Sir Richard Lewſon's 

Caſe. On the part of the Defendant in the 

Writ of Error theſe Caſes were cited, Co. 5. 

122. Long's Caſe, Co. 8, 156. Cro. El. 543. 

Rolls Amendment 200, 


Cro. Car. 386. 


+4 —_— 
—' 


Death verſus Serwonters in a Writ of 

Error in the Exchequer- Chamber on 4 

Judgment given againſt Death in the 
EB OE OE oY oC Sz 


Hl. 36 & 37 C. 2. & 1 F. 2. Rut. 669. 


HE Plaintiff declares, That London is an gg, D. 
1 Ancient City, that Uſance on Bills of Ex- Narr' on a 
I change between Venice and London is Three Bill of Ex- 
Months, that there is a Cuſtom for the drawing of change. 
Bille ef Exchange, and for indorſing, & c. That if 
J the Marchant to whom the Bill was directed made 
default of Payment to the ſecond Indorſee, then if 
I the ſecond Indorſor pay, &c. to the ſecond Indorſee 
the Merchant to whom the Bill was directed is lia- 
ble to pay the ſecond Indorſor That L. and J. Mo- 
relli /uch a Day, &c. drew a Bill of Exchange on 
the Defendant for 1000 Ducats, 8c. payable ad 
IJ VUſanciam to one Ebertz, which Bill was accept- 


1 Plaintiff, and by him to one Conrad, and by Con- 
I rad to Debarry his Agent. That the Defendant 


had 


Error. 
had Notice of all the Indorſements, and had not pail 
Conrad or Debarry, for which Reaſon the Plain. 


tiff paid Conrad or Order the Money in the Bill, 


whereupon the Defendant in cons' premiſs' aſſum- 


fo. $88. D. 


fo. 889. 


pſit, &. The Defendant pleads a frivolous Plea, 


to which the Plaintiff demurs, and hath Fudg- 
ment, | I 
Two Errors were mov'd by the Plaintiff's 1 
Council. VVV 1 — 
1. That the Cuſtom was unreaſonable; 
for as this Cuſtom is alledg'd, it may happen 
that the Def. ſhou'd be thrice chargeable. I 
Sed non allocatur ; for by the Indorſement by 
Ebert to the Plaintiff he was diſcharg'd of 


any Payment to Ebertz, and by the Plain. 


tiff's Indorſement to Conrad he was diſchargd 
of any Payment to the Plaintiff till the Plain- 
tiff was newly entitl'd to receive the Mo- 
ney of the Defendant by the payment there- 
of to Conrad; ſo that at the time of the A- 
ction brought againſt the Defendant no Per- 
ſon but the Plaintiff was entitl'd to any A- 
JJ OD 
Another Error was aflign'd, That the 
Plaintiff had not averr'd in the Declaration. 
that the Value was receiv'd by the Drawers: 
of the Bill; ſed non allocatur ; for that doth 
not lye in his Mouth to ſay, and it Was not 
material to him whether it was paid to them} 
or not, and therefore the Judgment was at- 


firm d. 


Margaret 


Error. 


Margaret Grey Execatrix of Ralph Grey 
verſus Thorowgood and Kath. his Wife, 
Aaminiſtratrix of Ja. Briggs, anadmini- 
ſired by Roger Briggs and Agnes Briggs, 


75 Executors of the ſaid James Briggs, in a 
Mrit of Error in Cam' Scaccar? o 4 

e; Judgment in B. R. againſt the ſaid Mar- 

en] garet Grey. | 

by ; TOW; 2 7+ 2. $800 139. BK. 

get, 

7 = HE Plaintiffs declare on a Bond of 200 l. 282 
* 5 enter d into by the Teſtator Ralph Grey to Bond against 


1 the ſaid James Briggs, and produce the Letters of an Executrix. 
Adminiſtration granted to the Plaintiff Kath. by Cro. El. 102. 
 theVicar General, &c. of the Biſhop of Durham. P. 4 43 - 
A= Plea in Abatement that the ſaid Ralph Grey = ph pl 9. 
died inteſtate, and that after his Death, ſcil. &c. 298. Pl. 9. 

Adminiſtration was committed to ber of the Goods 
1 of the ſaid Ralph Grey, &c. in which caſe ſhe 
ought to be named Adminiſtratrix, &c. Demur- 
rer and Joinder in Demurrer, and a Reſpond' 


I] Oufter awar ded, and Fudgment by Nichil 


- * Mon os 
3 1 The Judgment in B. R. was affirm'd, be- fo. 891. 


1 cauſe the Defendant had not travers d that , The taking 
at- Adminiſtra- 


tion doth not 
purge a Tog. 


| ſhe had not adminiſtred any Goods of Ralph 

Grey before the Letters of Adminiſtration 

were granted to her. Vide for that Pine and 
Moollands Caſe, 2 Ventr. 179, 10. 


ret! 


Fairley 


Error. 

Fairley verſus Roch in a Writ of Error in 

Cam' Scaccar' on a Judgment apainſt 
Fairley in B. R. 


Mich. 2 J. 2. Rot. 475. B. K. 


bo. 9. EE Plaintiſf being a Merchant brought an 
vr oy on Aftion and declar d on the Cuſtom of Mer- 
the Caſe a- 


: chants, viz. that if any Merchant or other Per- 
| the Sy f any 


"wer of a ſen fecerit aliquam primam & ſecundam Bil- 
Bill of Ex- lam Excambii, and the Merchant to whom ſuch 


change which Bills were payable indors'd * &c. and if the Per- 


the = ſon on whom tis drawn accepts it, and refuſes Pay- 
| _=_ wo = ment to the Tndorſet per quod the Bill is proteſted, 


Indorſor of and if any other Merchant pro honore of the In- 


the ſaid Bill. 4orſor will pay the Money to the Indorſee, then the 
EE Drawer of the Bill is chargeable to him who paid 


pro honore, &c. That the Defendant drew 


two Bills on one James Reilly of 100 J. payable to 


John Digby who indorsd them to one Lincoln; 
That the Dejendant accepted the firſt Bill, but did 
not pay to Lincoln, per quod it was proteſted. 


That the Plaintiff paid it to Lincoln pro honore 


of the ſaid Digby the Indorſor ratione quor qui- 
dem premils' the Defendant became liable, &c. 
Judgment for the Plaintiff by Nihil dicit. 


892. D. The Judgment was revers'd, becauſe the 
Cuſtom, as it was alledged in this Caſe, was 


too general; for it is made to extend to all 


manner of Perſons throughout the World. 


There was another great Fault in the Re- 
cord, that the Damages put in the Declara- 
tion are only 40 J. and the Damages found 
by the Inquiſition are 117 J. and Judgment 


was given for all the Damages, but that was 


not inſiſted on. 


Henry 


n " oh 4 2 pt cog Rs Tas N * r 58 75 
4 X85 ] 5 5 * K e 2 
— * * 3 N IVY 5s 


* . 0 
A. ; | br 4 0] L 


Henry Glover verſus Benjamin Kendal, 
ina Mrit of Error in Cam? Scaccar' on 4 
I | Judgment given in B. R. againſt Glover 
| the Defendant in that Action. 


Trin. 2 J. 2. Rot. 627. 


HE Plaintiff brings an Action in the Debet fo. 893. 


by the Name of Benjamin Kendall, Executor Executor for 
of Elizabeth Bond, did recover againſt John 25 e On 
\ | Farrington 600 l. Debt and 2 l. 6 s. * Damages, obtain d by 
Kc. whereupon the ſaid Farrington was commit- him. 

ted in Execution in Cuſtody of the Defendant, who 
permitted him to eſcape. Judgment for the Plaintiff 

0 Nichil dicit. C 

The Judgment was revers'd, by reaſon the fo. 893. O. 


. 
n Jos 3 
IS PF r 
tld. A — — 


'] where it ought to be brought in the Detinet 
ſonly; the Recovery in the firſt Action being 
as Executor and in the detinet only. 3 Cro. 
326. Hitchcock's Caſe, Lane 79. Co. F. 31. Har- 

| grave's Caſe, Savil 130. 2 Cro. 545. Sir George 
1 Reynels verſus Lancaſter, 


— — 


aud Detinet, and declares quod cum he Debt by an 


a Judgment 


Action was brought in the Debet and Detinet, Hurt. 78, 79. 


Error. 


Sir Robert Clarke verſus Ambroſe Iſtead, Jo 
Adminiſtrator of Thomas Manning, in 4 
Writ of Error in the Exchequer-Cham- 
ber on a Judgment for Iſtead againſt 
Clarke Defendant in B. R. = 


Trin. 2 Ja. "Ts Rot, 372. 


fo, 894g, IN Debt on Bond the Plaintiff declared, that the 
LED Defendant Sir Robert Clarke, per nomen 

J. Clarke per ſcriptum ſuum Obligator* & c. 

Bar by non eſt Factum, and Iſſue thereupon, 

Spec' Verdict, That the Defendant ſealed and de- 

livered the Bond in the Declaration, which is found 

in hæc verba Noverint &c. me Johannem 

Clarke &c. and that the proper and real Name of 

the Defendant was Robert Clarke, and not John 
Clarke. Et fi &c. Judgment for the Plaintiff. * 

fo. 895. D. Per tot' Cur the Judgment was revers d, 
* _ on and in the Argument of this Caſe theſe Ca- 
3 che ſes were cited to maintain the Reverſal, Dyer 
Corporation 279. b. Shotbolt's Caſe, 3 Cro. 897. Field and : 
of Wells, antea Winlow's Caſe, Mo. 897. Panton and Charles's | i 
p. 1688. Caſe, Ow.48. 2 Cro, 558. Watkins and Olivers 
| Caſe, 2 Cro. 640. Maby and Sheppard's Caſe, | {c 
2 Brownlow 48. Sir Edward Aſhley's Cale. | T 

Which are all ſtrong and direct Caſes to this | d 

Purpoſe. And note that in the Caſe of Maby 

and Sheppard, non eſt Factum was pleaded, and 

it was found for the Plaintiff ; and yet the 

Judgment was arreſted. — 


John | # 


Error. 


John Lewin verſus Francis Brunetti, in 4 
Writ of Error in Cam' Scaccar' o 4 
Judgment in B. R. for Brunetti the Plain- 

tiff there. 


in. 4 Fa. 2. Rot. 185. 


NT ARR on a Bill drawn by a Merchant of fo. 896. 
London on a Merchant of Leghorn, in Cale on 4 
which the Cuſtom is alledg d, That if any Mer Sill of _ 
chant, &c. pro honore of him to whom the Bill brood by 


was frſt payable, and who had indorſed it to ano- him to whom 
ther, ſhould pay the Bill to the laſt Indorſee (the Bill the Bill was | 


being before protefted for Nonpayment) then the and Gen bed 


Merchant to whom the Bill was firſt payable, and indorſed it a. 


who firſt indorſed it, ſhould have an Action againſt gainſt him 


that Merchant, who firſt took upou him by IVriting who had ta- 


to pay the Bill pro honore of the Drawer, the Bill kenubon him 


to pay it pro 


being alſo before proteſted for Non-acceptance for the here of the 


Value of the Bill and all Charges, &c. That Abra- Drawer, the 

ham Euriques Valentin drew four Bills on one x7 pong 

Abendano ro pay to the Plaintiff goo Pieces of 3 58 
Lage” : 70 hong« 

Eight, who refuſed to accept the firſt per quod ,, of the 

it was proteſted for Non-acceptance, and thereupon Plaintiff. 


| the Defendant pro honore of the Drawer ſub- 
| {crib'd a Note to pay the Bill on the Retorn thereof; 
. | That Valentin by his ſecond Bill requeſted Aben- - 
dano to pay the Plaintiff the ſaid 5090 Pieces of 
| Eight (the firſt not being paid) who indorſed the 
1 ſame to Alvarez de Coſta, who indorſed it to 
Manuel de Vega, wh 


indorſed it to P. and 
J. Parenſi, &c. which Bill the Plaintiff ſhew'd 
Abendano, &c. and required him to pay it :ccord- 
ing to the Indorſement, which he refuſed, per quod 


it was proteſted for Nonpayment j Whereupon Pecer 


Antonio Brunetti and L. A. Brunetti paid #7, 


Caſe a bad 
Declaration 


Error. 


&c. pro honore of the Plaintiff, of which the 
Defendant had Notice and ſaw the Bill, it being 
return d & in cons premiſs promiſed to pay the * 
Foo Pieces of Eight, and all Charges, &c. but | 
nevertheleſs had not paid the goo Pieces of Eight, | 
or the Value, being 172 l. or 10 l. the Charges, &c. 
| Averment, that the third or fourth was not paid 
by Abendano. Bar by non Aſſumpſit, and 
Iſſue thereupon, Verdict and Judgment for the 
Plaintiff, e ; | 
The Error which was inſiſted on upon 
the Writ of Error was, that in the Decla- 
claration it was alledg'd that the Bill was 


ſhall be made Paid by Petro Antonio Brunetti and Lucas An. 
d by the tonio Brunetti for the Honour of the Plaintiff, 


But that it was not alledg'd to whom the 
500 Pieces of Eight were paid; whereas it 
ought to have been preciſely alledg'd that 
they were paid to Argus the laſt Indorſee: 
For the Cuſtom is alledg'd to be, that if any 
Perſon or Perſons pay the Bill to the laſt 


Indorſee for the Honour of him to whom the 


Bill was firſt payable, and who firſt indorſed 
the Bill, that then he who took upon him 
to pay the Bill for the Honour of the Draw- 
er, is liable to pay to the firſt Indorſor to 
whom the Bill was firſt pay able; and the 


Declaration ought ſtrictly to purſue the | 


Cuſtom, which is the Foundation of the 

Action. But after ſeveral Arguments the 
Judgment was affirm'd ; Pollexfen Chief Ju- 
tice heſitante. And the Reaſon was, becauſe | 
it was after Verdict which had found the 
Aſſumpſit, which could not have been with- | 
out Proof that the Money was duly paid, 


and therefore it ſhould be intended that ir 'Þ}; 
fo. 899, D. Was paid where it was due, viz. to Argus 
dhe laſt Indorſee; Ex relatione ſervientis Gird- Iſa; 


ler, © 


Error. 
ler, who was of Council with the Defendant 
in the Writ of Error. 

I can't diſcover that any Exception WAS 
taken to the Validity of the Cuſtom, which 
in brief is ſuch, viz. 

That if any "Merchant, ce. (pro honore of 


him to whom a foreign Bill of Exchange 


was at firſt payable, and who firſt indorſed 


che Bill to er) ſhall pay the ſaid Bill to 
I the laſt Indorſee thereof, the Bill being be- 
fore proteſted for Nonpayment, then the 


Merchant to whom the Bill was at firſt 


payable, and who firſt indorſed the Bill, 
I ſhall have an Action againſt that Merchant, 
who had before taken upon him by Wri- 
I ting to pay the Bill, &c. for the Honour of 
the Drawer, the Bill being alſo before pro- 
I teſted for Non-acceptance for the Value of 


che Bill and all Charges, ah 


le N Exchange of 421. 15 8. on the Defendant, which 
1e } 
h- 


Iwards in conſideration that the Teſtator would ac- 
d, rept him for his Debtor for the ſaid 421. 15 8. to 


it 


_—— * 


— 


"= : 


| Haugh verſus Ros Fg a e of John : 
Roe, in a Writ of Error in Cam? Scac- 
car' on 4 Judgment in B. R. > yup 


Haugh. 
Mich, 5 .. &. M. Rot. 248. B. E. 


HE Plaintiffs, as Executor: of J. R. declare, 
That one Nicholas Lambert drew a Bill 


be accepted, &c. And that the Defendant after- 


Pim due from Lambrechts in vice & loco ejuſ- 


＋ dem Lambrecht promiſed to day the Two the 


4 —— If 8. Ce 


. 


fo. 899. d. 


| 
„ 


374 


fo 900. D. 
Flutt. 46. Cro. 

C. 70, 241. 1 
S:4.369.1 Vun. 
. 


their Opinions were founded I am not in- 
form'd ; but as it ſeemeth the Caſes following 
are to the Purpoſe of this Caſe, viz. Forth and 
Stanton's Caſe, 1 Saun. 210. and 1 Lev. 262. 
Cafe and Barber's Cale. Raymond 450. Clipſon 
and Morrice's, 1 Sid. 396. and 1 Ventr. 9. Potter 
and Turnours Caſe, Palmer 185. Reynolds and 
Proſſer's Caſe, Hardres 71. Woodward and Rig. 
bie's Caſe, 2 Jones 87. Prideaux and Rawlins's | 
Jones 125. Oble and Dittlesfield's Cale, | 
1 Ventr. 153. Ruljel and Haddock's Caſe, 1 Lev. 
188. and 1 Sid. 294. Newcomenand Leigb's Caſe, 
Stiles 249. which Caſe is entred Paſch. 1650. 
Rot. 62. and not 52. as is ſaid in Stiles. And 
note that in the ſaid Caſe of Newcomen and 
Leigh it appears by the Record it ſelf, that 
the Words (in the Room of one Cooper) are not in 

the ccord, as they are ſaid to be in Stiles; 
aud no Judgment is enter'd on the Roll of 
the ſaid Cafe, which was in a Writ of Error 
on à Judgment in an inferiour Court, as I 
am inform'd by Mr. Lindley, who was At- 
torney for the Defendant in the ſaid Caſe of 
Haugh againſt Roe, and who had ſeen the 


legs, 


Error. 


The Defendant pleaded non Aſſumpſit, and 
Verdict and Judgment was for the Plaintiff; 
and thereupon a Writ of Error was brought 


in the Exchequer-Chamber, and the Judgment 
was affirm'd by the Opinion of the Treby Chief 
Juſtice, Nevil Juſtice, Baron Lechmere, and 
Pois Juſtice, againſt the Opinion of the 
Chief Baron Ward, Juſtice Poel, and Juſtice 


Blencow. But on what Reaſons or Authorities 


Cale, 2 


Record of that Cale of Newcomen and Leigh. 


Biſhop | 
TCM 


* ; 


Error, 


verſus Thomas Freake & aÞ in a Writ 
A Error on Judgment given at the Aſ- 
res in « Writ of Quare impedit. 


; T Biſhop of Exon and Thomas Hesket Clerk "52 


Paſch. 11 V. 3. Rot. 334. B. R. 
Hill. 10, 11 W. 3. Rot. 1337. C. B. 


HE Plaintiff: bring & Quare impedit a- fo. got» 

. gainſt the Biſhop and Incumbent, and count 

„hat Elizabeth Cabel was ſeiſed in Fee of the 

„ Rectory of Buckfaſtleigh, to which the Vicaridge 

belongs, and preſented Sainthill, &c. to the ſaid 

IVicaridge, and afterw:1d by Leaſe and Releaſe con- = 

„ vey'd the Rectory to the Plaintiffs in Fee to the Uſe | | 
I of herſelf and ber Heirs till a Marriage had betwees { 

ber and one Doyly, and after to the Uſe of the | 

$ Plaintiffs for goo Years ; That the ſaid Marriage 

IJ as had, whereby they were poſſeſſed, 8c, and that 

I the Vicaridge became void by the Death of the ſaid 

JI >ainthill. Bar by the Incumbent that Jac. 1. was 

q ſeiſed in Fee, &c. of the ſaid Rectory, and that the 

Vicaridge became void by the Death of one Lang- 

1 ſton, and the King preſented Solbear, &c. and 

I that the Rectory deſcended to K. Jac. 2. And that 

it came to K. William and Q. Mary, and that 

ſhe died, &c. and then he traverſeth the Seiſin in 

I Fee of the ſaid E. C. and Iſſue thereupon, and Ver- 

J 4i& for the Plaintiffs, The Fury found theſe Points, 

J That the Vicaridge was full ex Preſentatione 

W. 3. That incepit vacare 25 Dec. 1697. That 

the Plaintiffs brought their Original 20 May, 10 
IVV. 3. Aud that valet per Ann' 60 1. And im- 

„ mediately thereupon the Plaintiffs pray d Judgment 

according to the Statute, and a Writ to the Biſhop 
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Error. 


and their Damages ; e on Judgment was gi. 
ven quod recuperent preſentation & c. & dam. | 
pna ad valorem Eccleſiz per dimid' unius An- 
ni. Et quod habeant breve Epiſcopo &c. 
J don't find in any Book of Entries an en- 
tire and compleat Record in a Quare impedit, 
in which Judgment is given by the Juſtices 
of Aſſize, or any Precedent of a Judgment 
only given by the Juſtices of Aſſize, except 
three, wiz. in Towneſend's Second Book of 
| Fudgments 189. two Precedents, and one in 
Aſbton's Entries 449 and 450. But there is 
ſome ſmall Difference between the ſaid En- 
tries and the Entry of the Judgment in this 
Caſe; for in the ſaid Precedents it is ſaid, | 
that the Plaintiff after the Verdict, Ad difas | 
Aſſizas pet” Fudicium & c. Ideo cons eſt per pre- 
fat” Fuſticiar' ad Aſſizas &c, But in this | 
Caſe no expreſs mention is made that the 
Plaintiffs ad did“ Aſſizas petier Fudic or 
that the Judgment was given per prefat Fuſt i- 
ciar ad Aſſizas, But in this Caſe after the 
Verdict it is faid thus; ſuper quo iidem Edwar- | 
dus &c. Inſtant” petier Fudicꝰ &c. ideo Cons eft | 
per Cur hic &c. And ſo as it ſeems the Vari- 
ance is only in Words, and not in Subſtance; 
for it can't be intended but that all was done 
at che fame tine „ 
Note, That in the ſaid Precedent in Aſhton 
there was a Judgment againſt the Biſhop, and 
one other of the Defendants in the Action, 
with a Ceſſat Executio quouſq; &c. and the Try- 
al was between the Plaintiff and a third De- 
fendant, and yet in the Judgment at the Aſ- 
ſizes there is a Writ awarded to the Biſhop non 
 obſtante Reclamatione præd Epiſcopi & Hugonis, 
I) be Plaintiff in the Writ of Error in this 
Cafe was nonſuited, : 1 
. Thurſtan 


S Thurſtan verſus Slatford in a Writ of 
Error on 4 Judgment in C. B. after Tryal — 
at Bar and a Vil of Exceptions to the 
Evidence. 


= - 


Hill. 11 V. 3. Rot. 559, B. R. 
Paſch, 11 W. 3. Rot. 548. C. B. 


py, OT 


T A Sſumpſit for Money received to the Uſe of the fo, 905. b. 
A Plaintiff ; on non Aſſumpſit pleaded, and | 
Iſſue thereupon on the Tryal thereof at the Bar of 
C. B. The Plaintiff gave in Evidence, That he 
was admitted and ſworn into the Office of Town- 
Clerk of Oxford, 29 April 1697. and that he 
bad done every thing by the Statute required to be 
performed to that Time, and that afterwards and 
before the Original the Defendant had received x l. 
f the Fees and Profits of the [aid Office, And then 
| the Records of the Seſſions of Peace held the 3d of 
May next following, and the Record of a Seſſion, 
| 8c. held by Adjournment was produc d to prove 
that the Plain. had taken the Oath and ſubſcribed 
the Declaration and the Aſſociation. And Excep- 
tion was taken to the Evidence, that the ſaid: Re- 
cords were not ſufficient to prove the Matters afore- 
ſaid, which was over-rul'd by the Court, and 
thereupon Verdict and Fudgment was given for the 
Plaintiff. Upon this the Defendant brings a Writ 
of Error, in which the Evidence and the Exception 
| aforeſaid is inſerted, ; 
Ihe Caſe was once argued by Council on fo. p10 
both ſides, and much was ſaid to prove that Set. 28, 428. 
the Records abovemention'd were not ſuffi- = 
Cient to prove that the Plaintiff at the next 
Seflions, Gc. after his Admiſſion into 8 
| is aid 
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| Error. 

ſaid Office had taken the Oaths of Suprema- 
cy and Allegiance, &c. according to the Sta- 
tute 25 C. 2. cap. 2. But the Court ſaid no- 
thing to the Matters urg'd by the Council, 
tor the Chief Juſtice obſerv'd a Defect in the 
Bill of Exceptions, which prevented the ta- 
king of them into Conſideration ; which 
was, that it did not appear in the Caſe but 
that the Profits of the Office, charg'd to be 
receiv'd by the Defendant, and for which 
the Verdict is given, were receiv d by the 
Defendant after the Admiſſion of the Plain- 
tiff into the Office, and before the next 
Seflions: And if it was ſo, altho' it ſhould 
be admitted that the Plaintiff had not taken 
the Oaths, or otherwiſe qualified himſelf ac- 
cording to the Statutes, ſo that by this De- 
fault his Office became ipſo facto void for the | 


Time to come; yet that doth not prove but 


that he was à compleat Officer for all the 
Time after his Admiſſion and before De- 
fault, & c. and had Right to all the Perqui- 
ſites of the Office, and well capable to de- 
mand Satisfaction againſt any who during 
that Time uſurp'd upon him; and on that 
Reaſon only the Judgment was affirm'd, as 1 
heard ex relatione of the Council of the Plain- 
tiff in the Writ of Error. But yet Iwill make 
a ſhort Report of what was ſaid for the 
Plaintiff in the Writ of Error. . 
And firſt it was ſaid, that it could not be 
pretended that Slatford had taken the Oaths, 
Cc. at the firſt Seſſions held 3 Maii, 9 W. for 
the Record of that Seſſion only makes men- 
tion of a Regiſter of the Names ot thoſe who 
produc'd Certificates and had taken the Otis, 
Sc. but the Name of Fob Slarford is not in- 
{erted in that Record, 55 
25 And 


Error. 


And the Seffions held 2 Julii can't be tak- 
en to be an Adjournment of the Seſſions held 
the 3d of Maii, for theſe Reaſons. 

1. Becauſe the Seſſions held the 3 Maii is 
thus ſtiled, ſci Ad General” Quarterial Seſſion” 
Pacis Dom Reg tent apud Oxon &c. And the 
Seſſions held 2 Julii is thus ſtiled, ſeil' Ad 
General Seſſion Pacis Oc. tent per Adjournament 

a prefat” die Fovis prox” poſt feſtum ſanctæ Trin 
re ſecundum diem Fulii apud Oxon præd in 
Com præd ſecundo die Julii (no Year being 
named) ſo that there is a great Difference 
between them; tor altho' every General 

Quarter Seflions i is General” Seſſio Pacis, yet eve- 
ry General Seſſions is not a General Quarter 
Seſſions. 

2. Becauſe the firſt Seffions was before the 
Juſtices of the Peace and of Oyer and Terminer, 
and the ſecond was before the Juſtices of the 
Ones only; and fo they differ in that Re- 

pect 5 
3. Becauſe the Record of the firſt Seflions 
J faith, that the ſaid Seſſions was held die Fovis | 
tertio Maii, without making any mention 
that it was held die Jovis after any Feaſt. 

But the Record of the ſecond Seſſions ſaith, 
that it was held by Adjournment à prefato die 
Jovis prox” poſt Feſtum ſanctæ Trin. Which ha- 
ving a Retroſpect to another diſtinct Record 
ought to be taken together, and no Part 
thereof can be rejected, which may be where 
in one and the ſame Record a Day certain 
is fix d; and after mention is made of the 
Day beforeſaid, with an additional Variance 
oy the firſt Parr of the Record, there the 

firſt Part may ſtand. and the Miſpriſion may 

be rejected; and then that is another Vari- 
ance between the two Records. 


= Be- 


380 


fo. 912. 


Error. 


4. Becauſe it doth not appear to what 2d 
Day of Fuly the Adjournment was made, 


nor on what 2d Day of July the ſecond Seſ- 
ſions was held, ſci! the 2d Day of Fuly, 9 W. 


or in any other Year; and if it was in any 


other Year, then it was void ; for an ad- 


journ'd Seſſions can't invade or run into ano- 
ther ſubſequent Sz:flions. DS 
Nota, That the Record of the ſecond Seſ- 


ſions of Peace is ſuch : Regiſtrum nomin eor 


qui perſonaliter comperuer &c. Et ibidem in Cur 


deliberaver” Certification & c. Et ibidem immediate 
poſt deliberat' &ſc. in publica & aperta Cur inter 
horas & c. | ſubſcripſer ] ſecundum form Statut 


* 


predif® ſeperal Sacramenta ſpeci ſicat in quodam 


Adu Gc. edit & ſtabilit [pro] eodem tempore 
præſtation Furament pred” ſeperaliter fecer G 
ſubſcripſer Declaration infraſcript So that the | 
Word ſubſcripſer is inſerted inſtead of fecerunt, 
and the Word pro is inſerted inſtead of the 
Word et, whereby the Record is altogether 


imperfect, as well to the Subſcription of the 


Declaration as to the taking of the Oaths ; 
and on the Examination of the Record it ſelf 


in B. R. it appear'd to be ſo. 
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BOOKS 


Printed for J. WALTHOE 


aud T HO. Warp. 


IR Edward Lutwych's Entries: Contain- 
ing alſo a Report of the Reſolutions of 
the Court of divers Exceptions taken 


to Pleadings, and upon other Matters in 
Law, ariſing (for the moſt part) in the 
Court of Common Pleas, In two Vol. Ap- 
proved of by the Lord Keeper and all the 


Judges. Price 3 /. N 
Lexicon Technicum : Or, An univerſal Eng- 


liſh Dictionary of Arts and Sciences, explain- 
ing not only the Terms of Art, but the Arts 


themſelves. In two Vol. by J. Harris, D. D. 
The Third Edition. 1716. Price 21. 10 5. 


The Gentleman Recreations, in Three Parts; 


the Firſt contains a ſhort and eaſy Introdu- 


tion to all the Liberal Arts and Sciences, &c. 
The Second treats of Horſemanſhip, Hawk- 


ing, Hunting, Fowling, Fiſhing, Agricul- 
ture, Cc. The Third is a compleat Body of 


all our Foreſt, Chace, and Game Laws. II- 

luſtrated with near an Hundred large Cop- 

per Cuts. The Second Edition corrected, with 
near Half of Additions, Price 1 J. 17s. 


Puffendorf's 


— . ao . 
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A Catalogue of Books. 
Puffendorf's Law of Nature and Nat ions. In 
Eight Books. Tranſlated into Exgliſb by Ba- 
fil Kennet, D. D. late Preſident of Corpus Chri- 
{ti College in Oxford, The Third Edition, 
corrected and Improved with large Annota- | 
tions. 
A Commentary on the Book of n Pray- 
er and Adminiſtration of the Sacraments, 15 
together with the Pſalms of David, Cc. 
W. Nichols, D. D. The Second Edition, A 
Additions. Price 1 “. 25. EF; 
A Treatiſe of the Pleas of the Crown : Or,-| 
A Syſtem of the Principal Matters relating 


to that Subject, digeſted under their proper 
Heads. By William Hawkins, of the Inner- 


Temple, Eſq; 1716. Price 125. 
The Country Fuſtice: Containing the Pra- 
ctice of the Juſtices of Peace, as well in, as 
out of the Seſſions. By Michael Dalton, of 
Lincoln i-Inn, Eſq; and one of the Maſters in 
Chancery. To which is now added, An A- 


bridgment (under proper Titles) of all the | 
Statutes relating thereunto, to 1715, Price 


14 if | 
A Practical Diſcourſe concerning Death. 
The Fifteenth Edition, 8 vo. Price 3 %. Alſo 


printed in 12 m0. Price 4 . 


A Practical Diſcourſe concerning a future 
Fudgment, The Seventh Edition. Price Z 5. 
6 d. 


A Diſcourſe concerning the Divine Pro- 
vidence, The Fourth Edition, Price 45s. . 
Sermons upon ſeveral Occaſions. In 2 Vols. 


The Second Edition. Price 8s. 


The Scripture Proofs of our Saviour's Divi- 
nity 9 and vindicated. 8v0, Price 
25,6 
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A Preſervative againſt Popery. In 2 Parts. 
12mo. Price 25. I, 

Theſe 6 by W. Sherlock, D. D. late Dean of 

SF, Pars. = ; 

| Sermons and other Diſcourſes. By George 


Ball, D. D. late Lord Biſhop of St. David's. 
To which is prefix'd the Hiſtory of his Life. 


By Robert Nelſon, Eſq; In 4 Vol. Price 18 3. 
A Paraphraſe on the Book of Common Prayer 
and Pſalms of David, with the Lives of the 


Apoſtles, and an Account of the Original of 


the Faſts and Feaſts of the Church, &c. By 


VV. Nicholls, D. D. The Third Edition. 1716. 


Price 6 5. | | 

The Nature of Uncleanneſs confider'd ; 
wherein is diſcours'd the Cauſes and Conſe- 
quences of this Sin, and the Duties of ſuch _ 
as are under the Guilt of it: To which is 
added, A. Diſcourſe concerning the Nature 


| of Chaſtity, and the Means of obtaining it. 
By J. F. Oftervald, Miniſter of the Church of 
PPP. 45. 


The Roman Hiſtory, from the Building of 


the City, to the Taking of Conſtantinople by 


the Turks, In five Vol. The two firſt done 
by Lawrence Eachard, A. M. the three laſt by 
a good Hand. The Seventh Edition. Price 


1 J. 15. 6 d. 


VN. B. The two firſt may be had alone. 

8 Price 95. | „„ 

A New Voyage to Italy: With curious Ob- 
ſervations on 3 other Countries; Ger- 


many, Switzerland, Savoy, Geneva, Flanders, 
| Holland, &c. Together with uſeful Inſtru- 


ctions for choſe who ſhall travel thither. By 


Maximilian Miſſon, Gent. The Fourth Edition, 


enlarg'd by the Author, and enrich'd with 
ſeveral new Figures. In 4 Vol. 8 vo. 1715. 


„ The 


A Catalogue of Book 
The Hiſtory and Anal ſis of the Common Law 


of England. Written by Sir Matthew Hale. 
The Second Edition corrected; with the Ad- 


dition of an Index to the Analyſis, In 2 Vol. 


1716, Price 75. | 


The whole Critical Works of Monſ. Rapin. 


Tranflated by Baſil Kennet, D. D. The Se- 


cond Edition, 2 Vol. Price 12 s. 
SCHOOL-BOORS. 


Dr. Adam Littletor's Latin Dictionary. The 
Fourth Edition. Improv'd from Stephens, Coo- 


per, Holyoke, and a MS. of Mr. F. Milton, &c. 


Luarto, 1715. Price 165. 5 
A Dictionary Engliſh- Latin, and Latin- 


Engliſh, containing all Things neceſſary for 


the tranſlating of either Language into other, 


The Eighth Edition, enlarged. By Eliſha - 


Coles, late of Magdalen-College, Oxon, 1716. 


Price 7. Y 5 
The Pecaliar Uſe and Signification of cer- | 
tain Words in the Latin Tongue ; Or, A Colle- | 


Rion of Obſervations wherein the elegant, 


and commonly unobſerved Senſe of near 900 
common Latin Words (beſides the various 
Senſes of the ſame Word) is fully and di- 
ſtinctly explained in Engliſh Sentences. The | 
Second Edition corrected. By William Willy- 
mott, L. L. D. Price 4. ; 
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